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United States Court of Appeals for the 
District of Columbia 


1 United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, That in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit:— 

Filed January 10 1936 

In the Supreme Court of the District of Columbia 
Holding an Equity Court 
Equity No. 60425 

John C. Haklowe, Elva D. Harlowe, Plaintiffs, 

vs. 

Enoch H. Totten, Ruth C. Totten, Howe Totten, Pris¬ 
cilla S. Totten, Edmund D. Rheem, Surviving Trus¬ 
tee, The Second National Bank of Washington, Sub¬ 
stituted Trustee, Francis W. Hill, Jr., Substituted 
Trustee, Kaufmann-Goldnamer Company, a corpora¬ 
tion, Charles A. Jones, Trustee, Morton J. Luchs, 
Trustee, David L. Stern, Defendants. 

2 Bill of Complaint for Foreclosure, for Appoint¬ 

ment of Receivers, Etc. 

The plaintiffs, John C. Harlowe and Elva D. Harlowe, 
respectfully show to the Court: 

I 

That they are adult citizens of the United States and 
residents of the District of Columbia, and, as the owners 
and holders of notes hereinafter described in paragraph 
VI, file this suit on their own behalf and on behalf of all 
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other owners of notes secured by deed of trust more par¬ 
ticularly referred to in paragraph IV hereof. 

II 

That defendants Priscilla S. Totten, Francis W. Hill, Jr., 
Charles A. Jones, Morton J. Luchs and David L. Stern are 
all adult citizens of the United States and residents of the 
District of Columbia; that defendants Enoch II. Totten and 
his wife, Ruth C. Totten, are adult citizens of the United 
States and residents of Alexandria, Virginia; that defen¬ 
dant Edmund D. Rlieem is an adult citizen of the United 
States and a resident of Buffalo, New York; that defendant 
Howe Totten is an adult citizen of the United States and 
a resident of the District of Columbia or of Baldwin, Balti¬ 
more County, Maryland, and if legally domiciled in the 
District of Columbia has been for more than six months 
last past actually residing at said Baldwin, Maryland, and 
absent from the District of Columbia, and present therein 
only on the occasion of brief trips thereto; said Howe Tot¬ 
ten maintains, however, a usual place of abode when in the 
District of Columbia at the Commodore Hotel as herein¬ 
after alleged; that defendant Second National Bank of 
Washington is a corporation organized under the National 
Banking Act; that defendant Kaufmann-Goldnamer Com¬ 
pany is a corporation organized and existing under the 
laws of the State of Delaware and is doing business in the 
District of Columbia; that all of said defendants are sued 
in their own right with the following exceptions: Edmund 
D. Rheem is sued as the surviving trustee or surviving 
former trustee of the original trustees under the deed of 
trust referred to in paragraph IV hereof, Francis 
3 W. Hill, Jr., and Second National Bank of Washing¬ 
ton are sued as substituted trustees under said deed 
of trust, and Charles A. Jones and Morton J. Luchs are 
sued as trustees under the deed of trust referred to in para¬ 
graph VIII hereof. 

III 

That on and prior to the 30th day of October, 1929, the 
defendant David L. Stern was the owner, in fee simple, of 
certain real estate in the District of Columbia, known as 
and being Lot numbered 773, in George T. and Della G. 
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Smallwood’s subdivision of lots in S. P. Brown’s subdivi¬ 
sion of part of “Mount Pleasant" as per plat of first men¬ 
tioned subdivision recorded in Liber 65, at folio 155, in the 
Office of the Surveyor for the District of Columbia; now 
known for purposes of assessment and taxation as Lots 
numbered S17 and 823 in Square numbered 2624. Also part 
of Lot numbered 778, in Della G. Smallwood’s subdivision 
of Lot numbered 774 in S. P. Brown’s subdivision of part 
of “Mount Pleasant" as per plat of first mentioned sub¬ 
division recorded in the said Surveyor’s Office in Liber 71, 
at folio 120, described as follows: Beginning for the same 

on the northerly line of Oak Street at the southeasterly* 
• •> 

corner of said lot and running thence northeasterly along 
the easterly line of said Lot 150.87 feet; thence southwest¬ 
erly to a point on the westerly line of said Lot, distant 
127.87 feet northeasterly from the southwest corner of said 
Lot: thence southwesterly along the westerly line of said 
Lot 127.87 feet to the southwesterly corner of said Lot 
numbered 778; thence southeasterly along the northerly 
line of Oak Street 20 feet to the place of beginning; known 
for purposes of assessment and taxation as Lot numbered 
825, in Square numbered 2624; subject to the building re¬ 
striction line on Oak Street as shown on the plat recorded 
in said Surveyor’s Office in Liber 91, at folio 57; subject 
to the covenants that for a period of 25 years from May 21, 
1924, no building of any description except a summer house 
or pergola shall be built on the part of Lot 778 described 
in deed recorded in Liber 5675 at folio 347, of the land rec¬ 
ords of the District of Columbia. The aforesaid real estate 
is improved by a seven-story apartment house containing 
eighty-seven (87) apartments and certain stores, 
4 known as the Oaklawn Terrace Apartments, 3620 
Sixteenth Street, N. W. 

IV 

That on, to wit, said 30th day of October, 1929, said de- 
dendant David L. Stern and Marie Ellen Stern his wife, 
by deed of trust bearing said date and on the same day 
filed for record in the office of the Recorder of Deeds of the 
District of Columbia, and duly recorded in Liber 6389, at 
folio 289, et seq., of the land records of said District, con¬ 
veyed said real estate to Luther A. Swartzell and Edmund 
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D. Rheem, as trustees, to secure the payment of Three 
Hundred Eighty-five Thousand Dollars ($385,000.00), rep¬ 
resented by four hundred and ninety (490) negotiable 
promissory notes, numbered from 1 to 490, inclusive, bear¬ 
ing said date, signed by the defendant David L. Stern, and 
payable to the order of one John H. Holmead, at the office 
of Swartzell, Rheem & Hensey Co., Washington, District 
of Columbia, three years after said date, with interest at 
the rate of six (6) per cent per annum until paid, said in¬ 
terest payable semi-annually. Said deed of trust is sealed 
with the seals of the parties grantor therein and profert 
thereof is herebv made to the Court. 

V 

That the payee of said negotiable promissory notes, the 
said John H. Holmead, negotiated said notes to various 
persons. Plaintiffs aver that said notes are owned, as of 
the date of the filing hereof, by approximately two hun¬ 
dred and eighty (2S0) persons scattered throughout the 
United States and abroad, some of whom cannot be located. 
It is therefore impracticable to make all of the persons who 
may be owners of said notes parties to this proceeding. 

VI 

Plaintiffs purchased notes numbered 195 and 291 in the 
amounts of One Thousand Dollars ($1,000.00) and Five 
Hundred Dollars ($500.00), respectively, of the above se¬ 
ries, for value and before maturity: and are now the own¬ 
ers and holders thereof; that said notes became due and 
payable as to principal on the 30th day of October, 
5 1932; that no part thereof has been paid though duly 

1 demanded and plaintiffs aver that the total issue of 
said notes aggregating Three Hundred Eighty-five Thou¬ 
sand Dollars ($3S5,000.00) is outstanding and that the prin¬ 
cipal thereof become due and payable October 30, 1932, 
and although payment thereof has been duly demanded re¬ 
mains whollv unpaid. 

VII 

Plaintiffs, on information and belief, aver that by deed 
dated the 1st day of December, 1930, and recorded on the 
3rd day of December, 1930, in the office of the Recorder of 
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Deeds for the District of Columbia, in Liber 6508, at Folio 
16 of the land records of said District, the defendant David 
L. Stern and Marie Ellen Stern, his wife, conveyed said 
real estate to the defendant Howe Totten; that the said 
Howe Totten is now the record title holder of said real 
estate; that defendant Enoch H. Totten has in his posses¬ 
sion an unrecorded deed of said real estate, signed by the 
defendant Howe Totten, conveying said real estate to said 
defendant Enoch H. Totten; and that said defendant Enoch 
H. Totten is collecting the rents from said property and is 
operating the same. 

VIII 

Plaintiffs, on information and belief, aver that by deed 
of trust dated as of the 1st day of December, 1930, and re¬ 
corded on the 3rd day of December, 1930, defendants Howe 
Totten and Priscilla S. Totten, his wife, conveyed said real 
estate to defendants Charles A. Jones and Morton J. Luehs, 
as trustees, to secure the payment of a certain promissory 
note in the face amount of Thirty Thousand Dollars ($30,- 
000.00), signed by said defendant, Howe Totten and pay¬ 
able to the order of said defendant David L. Stern; that 
said note is now owned by defendant Kaufmann-Goldnamer 
Company and that there is now due thereon an unpaid bal¬ 
ance of $18,403.46 with interest. 

IX 

That on the 1st day of November, 1932, a bill of com¬ 
plaint was filed by certain holders, including these plain¬ 
tiffs, of notes secured by deed of trust referred to 
6 in paragraph numbered IV hereof, entitled Harlowe 
et al., vs. Totten et ah. Equity No. 54,982, in this 
Court, for a judicial sale of said real estate, and for the 
appointment of a receiver or receivers pendente life , which 
said bill of complaint was subsequently amended to pray 
also for the substitution of trustees under said deed of 
trust; that by order entered therein November 4, 1932, a 
receiver was appointed for the property, which said re¬ 
ceiver operated the same until November 27, 1935, at which 
time a final decree was entered in said cause appointing 
Francis W. Hill, Jr., and Second National Bank of Wash¬ 
ington substituted trustees under said deed of trust, in the 
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place and stead of the original trustees thereunder, Luther 
A Swartzell, then deceased, and Edmund D. Kheem. By 
said decree the receivership was terminated and the prayer 
for foreclosure denied upon the ground that non-payment 
of taxes was the only default alleged and that said default 
had been cured. 

X 

That plaintiffs and certain other holders of notes, through 
their attorneys or representatives, on November 27, 1935, 
requested said substituted trustees to sell said property, 
whereupon, said substituted trustees advertised the prop¬ 
erty for sale and set January 6, 1936 as the day of sale; 
that on December 4, 1935, in said equity cause No. 54,982, 
defendants Howe Totten and Priscilla S. Totten noted an 
appeal from the portion of the decree appointing the sub¬ 
stitute trustees and perfected said appeal on December 20, 
1935. Thereupon plaintiffs and the said substituted trus¬ 
tees were advised that anv title conveved bv the said sub- 

* • • 

stituted trustees would be subject to the disposition of the 
said appeal and that bidding at any non-judicial sale pend¬ 
ing said appeal would be chilled by reason of the impossi¬ 
bility of obtaining in usual or ordinary course an opinion 
or title certificate which would not be subject to qualifica¬ 
tion with regard to the outcome of said appeal. Thereupon 
the aforesaid request was withdrawn and said substituted 
trustees withdrew the property from the sale on Januarv 
6, 1936. 

7 XI 

'When the receiver aforesaid was appointed in Equity 
No. 54,982, taxes for the first half of the fiscal year ending 
June 30, 1933 and the semi-annual installment of interest 
due October 30, 1932 on the $385,000 were overdue and un¬ 
paid. By means of the collection of rents from the prop¬ 
erty by the said receiver, said arrearages of taxes plus 
penalties and interest were paid and current taxes and 
current interest were paid during the period of the receiv¬ 
ership by the said receiver. The last payment of taxes by 
the receiver was for the period ending December 31, 1935 
and the last payment of interest was for the semi-annual 
period ending October 30, 1935, said receivership having 
been terminated by the decree aforesaid entered Novem¬ 
ber 27, 1935. 
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XII 

Plaintiffs aver, on information and belief, that neither 
the defendants Howe Totten nor Enoch H. Totten are per¬ 
sonally liable for the payment of the $385,000.00 of promis¬ 
sory notes secured by deed of trust on the property; that 
the financial standing of David L. Stern, the maker of said 
promissory notes, is such that plaintiffs and other holders 
of notes will be unable to enforce the payment of a defi¬ 
ciency judgment against said defendant; that the property 
is insufficient security for the debt secured by said deed of 
trust under which they claim and that, therefore, to avoid 
irreparable injury to plaintiffs and other holders of notes, 
it is necessary that a receiver or receivers pendente life be 
appointed in order to subject the net revenues from said 
property to the claim of the holders of notes aforesaid 
pending foreclosure. 

XIII 

Plaintiffs further aver that it is difficult, if not impos¬ 
sible, to serve process and papers on the defendant Howe 
Totten bv deliverv of the same to said Howe Totten, bv 
reason of his absence from the District of Columbia and 

bv reason of his inaccessibility at such times if anv as he 
* • » 

ilia} be present in the District of Columbia and at his place 
at Baldwin, Maryland. Plaintiffs, on information 
8 and belief, aver that the place of abode maintained 
by the said Howe Totten in the District of Columbia, 
as aforesaid, the Commodore Hotel, is in the possession of 
one Luther H. Firev as lessee of said Howe Totten, the rec¬ 
ord owner thereof. Said Luther H. Firey is an adult and 
is the active manager of said Commodore Hotel, and re¬ 
sides therein. 

XIV 

Plaintiffs further aver that the interests of other per¬ 
sons who are the owners of said notes are the same as the 
interests of plaintiffs and that it is to the best interests of 
all of the owners of said notes that the relief hereinafter 
prayed, on plaintiffs' behalf and on behalf of said other 
owners of notes, be granted. 

Wherefore, the premises considered, plaintiffs pray: 

1. That a receiver or receivers be forthwith appointed 
herein to take possession of and operate the aforesaid 
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property and collect the revenues therefrom pendente lite 
aild hold the same subject to disposition by this Court. 

2. That the Court enter its decree herein for the fore¬ 
closure of the deed of trust under which plaintiffs claim 
by judicial sale or by sale by substituted trustees under the 
deed of trust under the supervision of the Court, and that 
the Court decree and award to the plaintiffs and other hold¬ 
ers of notes such of the net revenues of the said property 
as may be brought under the jurisdiction of the Court. 

3. That a rule be issued and laid upon the defendants 
Enoch H. Totten, Ruth C. Totten, Howe Totten and Pris¬ 
cilla S. Totten to show cause by a day certain why a re¬ 
ceiver or receivers should not be appointed and authorized 
as herein prayed, and why they should not be required to 
deliver possession of the aforesaid property to said re¬ 
ceiver or receivers. 

4. That if anv of the defendants are not to be found in 

% 

the District of Columbia, service by publication be author¬ 
ized or had by service outside of the District of Columbia 
as provided in the Code of Law for the District of Colum¬ 
bia ; and that any rule to show cause issued herein provide 
that in the event service thereof may not be made promptly 
in the District of Columbia by the delivery of a copy 
9 thereof to said Howe Totten personally, such service 
may be made by the delivery of a copy thereof to 
the said Luther H. Firev at the Commodore Hotel, together 
with such mailing thereof to the defendant Howe Totten as 
may be considered by the Court to be appropriate. 

5. And for such other, further and general relief as mav 
seem meet and just. 

JOHN C. HARLOWE and 
ELVA D. HARLOWE 
By JOHN C. HARLOWE 

PEELLE, LESH. DRAIN & BARNARD, 

By PAUL E. LESH, 

Attorneys for Plaintiffs 

District of Columbia, ss : 

I, John C. Harlowe, being on oath first duly sworn, de¬ 
pose and say that I have read the foregoing and annexed 
bill of complaint signed by me, that I know the contents 
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thereof and that I verily believe the facts therein stated 
to be true. 

JOHN C. HARLOWE 


Subscribed and sworn to before me this 9th day of Jan¬ 
uary, 1936. 

HARRY 0. FELDSTOXE 
(Notarial Seal) Notary Public, I). C. 

Rule to Show Cause 

Filed Januarv 10 1936 
* 

# * * 

Upon consideration of the bill of complaint filed herein 
and the prayer for immediate appointment herein of a re¬ 
ceiver or receivers, pendente life, it is by the Court this 
10th day of January, 1936, 

ORDERED that the defendants, Enoch H. Totten and 
Howe Totten, show cause if any they have, on the loth day 
of January, 1936, at ten o’clock a. m., or as soon thereafter 
as a hearing- may be had, why an order should not be en¬ 
tered herein forthwith appointing a receiver or receivers, 
pendente life, to take possession of, operate and 
10 manage, and collect all revenues from, the property 
known as the Oaklawn Terrace Apartments, 3620 
16th Street, X. W., Washington, D. O., with authority in 
said receiver or receivers to make such disbursements and 
expenditures as may be incident to such operation, includ¬ 
ing the hiring of suitable employees and the payment of 
taxes, and hold the balance of the proceeds of operation 
subject to disposition by the Court herein, and why respon¬ 
dents should not be required to deliver possession of said 
property to such receiver or receivers, provided a copy of 
this rule shall be served upon each of said respondents at 
least 2 days prior to the return day hereof; and it is further 

ORDERED that in the event service hereof cannot be 
made promptly by the delivery of a copy hereof to the de¬ 
fendant Howe Totten personally in the District of Colum¬ 
bia, service hereof shall be made by the delivery of a copy 
hereof to Luther H. Firey at the Commodore Hotel and by 
the mailing of copies hereof addressed to said defendant 
at Baldwin, Maryland, and at the Commodore Hotel, Wash- 
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ington, D. C., and service on the attorney for said Howe 
Totten of record in Equity No. 54982. 

JESSE C. ADKINS 
Justice. 

Marshal's Return 

Served a copy of the within rule on the within named 
Howe Totten by leaving Copy thereof with his Manager 
Luther H. Firey, Manager Personally 1/10/36 

Served Edward S. Duval, attorney Personally 1-10.36. 

JOHN B. COLPOYS, 

U. S. Marshal in and for 
the Dist. of Columbia 
By THOMAS R EAST 
Deputy U. S. Marshal 
K. 


11 Memoranda 

JANUARY 10, 1936. 

Order granting leave to intervene, filed 


JANUARY 10, 1936. 

Intervening petition of Ralph P. Barnard et al, Note¬ 
holders' Protective Committee, filed. 


JANUARY 16, 1936. 

Affidavit of David L. Stern in support of application for 
Receiver, filed. 


JANUARY 21, 1936. 

(4) Priscilla S. Totten, served personally January 1-29- 
36 John B. Colpoys, II. S. Marshal, in and for the District 
of Columbia Bv J. B. Hollohan Deputy Marshal, B. 


John C. Harlowe 
vs. 

Totten et al 
60425 


1-29-36 
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(P) Priscilla S. Totten (S) 

By serving Mrs Tottens daughter an adult member of 
household 2901) X. St. X. W. as directed John B. Hollo- 
han, Deputy 


FEBRUARY 17 1936 

Decree appointing receiver pendente lite, tiled. 


12 Affidavit in Support of Application for Receiver. 

Filed January 23 1936 

# * * 

District of Columbia, ss : 

William L. Beale, being first duly sworn, deposes and 
says that he is Vice-President and Real Estate Officer of 
the American Security and Trust Company; that the duties 
of that office include the valuation of real estate for the 
purpose of determining whether and in what amount loans 
shall be made on the security thereof; that he has been 
such Real Estate Officer for the period of 16 years last past 
and has been engaged in occupations involving the ap¬ 
praisal of real estate in the District of Columbia and im¬ 
provements thereon for the period of 25 years last past; 
that he has served on the Appraisal Committee of the 
Washington Real Estate Board and has been accepted as 
an expert in the making of such valuations by justices of 
this Court; 

That at the request of counsel for the plaintiffs herein 
made of this deponent on January 18, 1936, he has made 
an appraisal of the premises known as the Oaklawn Ter¬ 
raco Apartments, 3620 Sixteenth Street, Xorthwest, and 
the land upon which the same is erected, being Lots 817, 823 
and 824 in Square 2624. and in the course of his said ap¬ 
praisal made a personal inspection thereof; and deponent 
has fixed the fair market value thereof, in his opin- 

13 ion. as of this date at the sum of Three Hundred 
Forty-five Thousand Dollars ($345,000.). Said sum 
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is in the opinion of the deponent in excess of the amount 
which would be bid for the said property by any person 
other than a party secured to whom is due a debt in that 
or greater amount, at any foreclosure or other forced sale 
thereof, on the present market. 

WM. L. BEALE 

Subscribed and sworn to before me this 23rd day of Jan¬ 
uary, 1936. 

LINNAEUS T. SAVAGE 

(Notarial Seal) Notary Public, D. C. 

My Commission Expires Oct. 31, 1940 

Motion on Behalf of Defendant Howe Totten to Strike 
Parts of Bill of Complaint. 

Filed January 30 1936 

# • # 

Comes now the defendant Howe Totten, by his attorney, 
and moves the court to strike out the hereinafter-mentioned 
parts of the bill of complaint for the reasons and on the 
^rounds which are set forth in connection with each specifi¬ 
cation of part to be stricken, as follows, viz: 

(a) The last three lines of paragraph I of the bill. 

1. The first ground of motion to strike this part of the 
bill is that no facts are alleged to show authority in the 
plaintiffs to file the instant suit on behalf of others, un¬ 
named, and if they have such authority in fact the parties 
so represented must be named as parties plaintiff. 

2. The second ground of motion is that if said language 
was intended by plaintiffs to make their bill an open one 
and thereby invite interventions, thev have not used the 
form of allegation sanctioned by precedent and practice. 

(b) The following allegations in paragraph II; 

“that defendant Howe Totten is an adult citizen of the 
United States and a resident of the District o? Columbia 
or of Baldwin, Baltimore County, Maryland, and if legally 

i domiciled in the District of Columbia” 

14 1. The ground of motion to strike the foregoing 

is: that the averment is in the alternative, which is 
not permissible in pleading; and it is also argumentative 
in the latter part. 
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(c) The allegation contained in the last three lines of 
par. V. 

1. The ground of motion to strike this averment is that 
it is merely a conclusion of the pleader and not an allega¬ 
tion of fact. 

(d) So much of par. X as begins with the word “There¬ 
upon” in line 10 and continues to the end of the paragraph. 

1. The ground of motion to strike the foregoing is that 
the averments therein contained are irrelevant and imma¬ 
terial. 

(e) The first nine lines and line 10 down to and including 
the word “receiver”, of paragraph XI. 

1. The allegations contained in the foregoing are irrele¬ 
vant and immaterial. 

(f) The allegation in paragraph XII beginning with 
“that the financial standing” in line 5, down to and includ¬ 
ing the word “defendant” in line 9; and the allegation be¬ 
ginning with “therefore” in line 11 and continuing to the 
end of the paragraph. 

1. The ground of motion to strike out both of said alle¬ 
gations is that they merely state conclusions and not facts. 

(g) All of paragraph XIV after the word “plaintiffs” 
in line 3. 

1. The ground for striking said matter is that it states 
merely a conclusion of the pleader. 

(h) The first prayer for relief should be stricken on two 
grounds, viz: 

1. The relief praved for is not within the scope of the 
bill. 

2. A proper case for the appointment of a receiver has 
not been made out by the bill. 

EDWARD S. DUVALL, 
Attorney for defendant , 
Howe Totten . 

15 Decree Appointing Receiver Pendente Lite 

Filed February 17 1936 

# # • 

This cause came on to be heard on the return day of the 
rule to show cause issued herein January 10, 1936 for the 
appointment of a receiver or receivers pendente lite here- 
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in, and the plaintiffs and the defendants Enoch H. Totten 
and Howe Totten, by their respective counsel, having 
agreed in court at an adjournment of said hearing that all 
gross rents, after payment of current operating expenses, 
from the property hereinafter mentioned collected by said 
defendants, or either of them, from and including January 
15, 1936, to and including the date of the Court’s decision 
on said rule, should be held by C. Chester Caywood to be ac¬ 
counted for and paid over forthwith to the receiver, if any, 
appointed on said rule, without prejudice to the claims, if 
any, of the defendants Enoch H. Totten and Howe Totten 
to kny of the moneys so to be paid to the said receiver by 
said C. Chester Caywood, such claims to be asserted, if at 
all, by motions herein for the return thereof; and upon con¬ 
sideration of the bill of complaint, the answers of defen¬ 
dants Howe Totten and Enoch H. Totten to said rule, and 
the affidavits filed herein in support of and in opposition to 
the relief described in said rule, and it appearing to the 
Court that the appointment of a receiver is necessary for 
the protection of the rights of the plaintiffs and other per¬ 
sons having like interests, it is by the Court as of said 15th 
day of Januarv, 1936, this 17th dav of Februarv, 1936 
ADJUDGED, ORDERED and DECREED that William 
P. Lockwood be and he is hereby appointed receiver pen- 
delite life in this cause to take possession of and operate 
the property known as the Oaklawn Terrace Apartment, 
3620 Sixteenth Street, northwest, Washington, D. C. more 
fully described in the deed of trust and said bill of com¬ 
plaint, with power and authority to collect all rents and in¬ 
come therefrom accruing for the period from and after 
January 15, 1936, and to demand of and receive from said 
C. Chester Caywood forthwith an account for and payment 
of the aforesaid net rents collected from and includ- 
16 ing January 15, 1936, and to engage suitable em¬ 
ployees for the management and operation of said 
prbperty, and to apply said income to the payment of oper¬ 
ating charges of said property, and to hold the balance of 
said rents and income subject to the further order or or¬ 
ders of the Court herein, provided said receiver shall first 
give an undertaking approved by the Court in the maxi¬ 
mum liability of twenty thousand Dollars. 
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Pursuant to the agreement aforesaid between the parties 
hereto this order shall be without prejudice to the claims, 
if any, of the defendants Enoch H. Totten and Howe Totten 
to any of the moneys so to be paid to the said receiver by 
said C. Chester ('aywood, such claims to be asserted, if at 
all, bv motions herein for the return thereof. 

AND IT IS FURTHER ORDERED that the compensa¬ 
tion of the said William P. Lockwood as receiver be and 
the same is herebv fixed at the sum of eightv-five dollars 
($85) per month from the date of his qualification as such, 
and that said receiver be authorized to apply for authority 
to emplov counsel. 

JESSE C ADKINS 
Justice 

Counsel for the defendants Howe Totten and Enoch H. 
Totten having before the signing hereof renewed all of 
their exceptions taken during the hearings on the rule to 
show cause, and prayed that they be noted as allowed, the 
same are hereby noted as allowed by the Court; 

And thereupon the said defendants, jointly and severally, 
note an appeal in open court from the signing of the fore¬ 
going decree to the United States Court of Appeals for the 
District of Columbia, and request the Court to fix the 
amount of the undertaking on appeal both for costs and to 
act as supersedeas; and also the amount of the cash deposit 
to be made in lieu of undertaking for costs; 

And thereupon the Court fixes the amount of the under¬ 
taking for costs on appeal in the sum of $100, or a cash 
deposit in lieu thereof in the sum of $50, and the amount of 
the undertaking to act as supersedeas is fixed in the sum 
of forty thousand Dollars. 

17 A special exception is noted by counsel for said 

defendants and allowed by the Court to that feature 
of the foregoing decree making the same retroactive from 
the date hereof to January 15,1936, and also to the amount 
of the supersedeas bond. 

Februarv 17 1936 

JESSE C ADKINS 

Justice 
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Order Denying Motion to Strike 
Filed March 12 1936 

m # # 

This cause came on for hearing upon the motion to strike 
portions of the bill of complaint filed herein on behalf of 
the defendants Howe Totten and Enoch H. Totten, and the 
objections thereto filed on behalf of plaintiffs, and having 
been argued by counsel for the respective parties and sub¬ 
mitted, it is by the Court this 12tli day of March, 1936, 

ORDERED, That said motion to strike be and the same 
is herebv denied. 

JESSE C ADKINS 

Justice. 

18 Answer of the Defendant Howe Totten to the Bill of 
Complaint and Intervening Petition and Cross Bill 

Filed Dec 21 1936 

# # • 

The defendant, Howe Totten, now and at all times here¬ 
after saving and reserving to himself the benefit and ad¬ 
vantage of exception to the many errors and insufficiencies 
in the bill of complaint and intervening petition contained, 
and saving and reserving to himself the benefit and excep¬ 
tion to the order overruling his motion to quash the service 
upon him of the rule to show cause issued herein on, to-wit, 
January 10, 1936, and without waiving his objection to the 
service of said rule and to the jurisdiction of the court over 
the person of this defendant, for answer thereunto, or to 
so much or such parts thereof as this defendant is advised 
is material for him to answer, answering says: 

1. Defendant is without knowledge, information or be¬ 
lief of these allegations and therefore can neither admit 
or deny the same, and, if material, holds the plaintiffs to 
strict proof thereof. 

2. Defendant is willing to admit the residence and citi¬ 
zenship of the defendants named herein, except that this 
defendant is now and for many years has been a resident 
of the District of Columbia, and resides at the Commodore 
Hotel, in the District of Columbia, which said place of 
abode has been well known to plaintiff’s attorneys in this 
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cause or some of them for several years last past, and that 
for the period of six months next preceding the filing of 
this suit, and from thence hitherto, he has spent many days 
during said six months period, and prior thereto, with rare 
exceptions, at his said place of abode, attending to 

19 his usual affairs; defendant further says that the 
defendants Enoch H. Totten and his wife Ruth C. 

Totten are neither proper or necessary parties to this cause 
for reasons hereinafter stated. 

3. These allegations are admitted. 

4. These allegations are admitted. 

o. Defendant is without knowledge, information or belief 
as to the truth of ail the allegations of this paragraph and 
therefore can neither admit or deny the same, and, if ma¬ 
terial, holds the plaintiffs to strict proof thereof. 

(>. Defendant admits that payment of interest and prin¬ 
cipal of said notes matured October 30, 1932, but denies 
upon information and belief that the whole issue of said 
notes remain unpaid; he is without information, knowledge 
or belief of the remaining allegations. 

7. These allegations are admitted except that defendant 
denies that Enoch H. Totten has in his possession an un¬ 
recorded deed to said property or that he is collecting the 
rents from said property or operating the same; defendant 
says the said Enoch II. Totten has no interest in said prop¬ 
erty whatsoever. 

8. These allegations are admitted, except that defendant 
is without knowledge or information as to the present own¬ 
ership of said note. 

9. These allegations arc admitted. 

10. These allegations are admitted, and for further an¬ 
swer thereto, defendant says that the appeal prosecuted by 
this defendant and defendant Priscilla S. Totten is now 
pending and has not been finally determined. 

11. These allegations are admitted, and for further an¬ 
swer thereto, defendant says that for some time prior to 
the date payment of the principal of said notes matured, 

viz: October 30, 1932, he made contact wdth nearly 

20 all of the holders of notes embraced in the $385,000 
mortgage and procured, without exception, their 

consent to a renew'al of the said loan, all being advised and 
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agreeing that foreclosure of the mortgage would result in 
financial loss to all concerned; that because of the then 
prevailing financial depression, a renewal of the said loan 
was imperative, it having been the custom in the District 
of Columbia, and elsewhere, for many years, to discharge 
a mortgage indebtedness on real estate by refunding in¬ 
stead of payment, all of which was well known to the hold¬ 
ers of notes embraced in said mortgage. That defendant 
had sufficient money on hand to pay the semi-annual in¬ 
stalment of interest due October 30, 1932, and was prepared 
to pay it upon the assurance of note holders that they 
would consent to renewal. That just prior to the date of 
maturity, viz: October 30, 1932, defendant was informed 
that unless interest, taxes and the principal amount of the 
mortgage was paid, foreclosure would follow. Defendant 
says upon information and belief that holders of notes ag¬ 
gregating about $40,000 had organized with the intention 
and purpose of foreclosure. Defendant says that the prop¬ 
erty involved represents an investment of a large sum of 
money by him and is now producing a large income; that 
he will lose his aforesaid valuable property rights if fore¬ 
closure is had although the rights of the defendant and the 
various noteholders mav be safeguarded without foreclos- 
ure. Defendant savs that although the renting situation 
in the District of Columbia has improved considerably in 
the past year or two, the market for properties of this 
character has remained unchanged so that a sale by fore¬ 
closure of the property involved will result in loss to both 
owner and investor. 

21 12. Defendant admits the allegation as to the lia¬ 

bility on said notes of this defendant; he has no 
knowledge of the financial standing of David L. Stern. All 
other allegations of said paragraph are denied. 

13. Defendant denies the allegations in respect of ser¬ 
vice of process on this defendant; defendant says that the 
remaining allegations regarding Luther H. Firev are im¬ 
material. 

14. Defendant is without knowledge or information as 
to the interests referred to in this paragraph or to the 
nature of said interests, and, therefore, can neither admit 
or deny them, but holds the plaintiffs to strict proof thereof. 


TOTTEN, APPELLANT VS. HARLOWE ET AL. 


19 


For answer to the intervening petition of Ralph B. Bar¬ 
nard and others, defendant refers to the foregoing answer 
to the bill of complaint, and insofar as the allegations of 
said intervening petition have not been answered by the 
defendant's aforesaid answer and are material to the issues 
herein, defendant calls for strict proof of said allegations. 

And for further answer to said bill of complaint and by 
way of cross-bill against Enoch H. Totten, named herein as 
co-defendant and for the purpose of obtaining a complete 
determination of the controversy between this defendant 
and the defendant Enoch H. Totten, this defendant says: 

That the said Enoch H. Totten and Ruth C. Totten, have 
no interest in the property involved in this suit nor in any 
matters arising out of this suit; that some time prior to 
September 1935, the said Enoch H. Totten undertook to 
refund the indebtedness represented by the $385,000 mort¬ 
gage; that he made application to the firm of Tyler & 
Rutherford, real estate brokers in the District of Colum¬ 
bia, for a loan to replace said mortgage: that Tyler 
22 & Rutherford required the said Enoch H. Totten to 

take a conveyance of the real estate involved herein 
for the purpose of obtaining such loan; that the loan from 
Tyler & Rutherford was in pursuance of a co-called “reor¬ 
ganization” plan for the refunding of the indebtedness of 
$385,000 in whole or in part; that for the purpose of carry¬ 
ing out the said “reorganization” plan, and for no other 
purpose, the said Enoch H. Totten obtained a deed con- 
veving the said real estate to him and also obtained an as- 
signment of the rents and moneys in the hands of Barnard, 
Receiver, both the deed and the assignment having been 
executed and delivered by this defendant upon the condi¬ 
tion that the same were not to be effective unless the said 
reorganization plan was concluded, and thereafter, the said 
Enoch H. Totten having failed to fulfill the condition of 
said agreement and having failed to effect a loan or reor¬ 
ganization plan, he, the said Enoch H. Totten, on January 
6, 1936 returned the deed aforesaid to this defendant and 
said deed was returned only because of the condition in the 
aforesaid agreement and only because said delivery was 
conditional and not by reason of any request or influence by 
this defendant or by any other person. That at the same 
time defendant requested the said Enoch H. Totten to re¬ 
turn and cancel the aforesaid assignment for the reason 
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that the same had been delivered to him upon a condition 
not fulfilled, but the said Enoch H. Totten refused to re¬ 
turn said assignment and wrongfully withheld and wrong¬ 
fully now withholds the same. 

And defendant further says that the agreement between 
this defendant and the said* Enoch H. Totten dated Sep¬ 
tember 24,1935, referred to as defendant Enoch H. Totten’s 
Exhibit “B” and annexed to his answer to the bill of com¬ 
plaint, was never consummated and could not have been 
consummated for the reason that the beneficiaries Elinor 
Alice Turney, Priscilla S. Temple and Anne Totten 
23 named in said agreement, refused to accept a con¬ 
veyance of an interest in the property because they 
refused to assume the obligations and responsibilities 
sought to be imposed by said agreement and the said Elinor 
Alice Turney, Priscilla S. Temple and Anne Totten, upon 
information and belief, do still refuse to accept an interest 
in said property under the terms of said agreement, and 
that further, the said agreement cannot be carried out be¬ 
cause it is not now and has been impossible for a long time 
to carry out the terms and provisions regarding the plac¬ 
ing of title in the said Enoch H. Totten, since the said 
Enoch H. Totten has no authority or right to accept title 
to said property or to exercise any powers therein, and the 
consierations of said agreement having failed, this defen¬ 
dant savs the said Enoch H. Totten cannot assert anv rights 
by virtue thereof. And defendant, although denying any 
interest in said agreement in the said Elinor Alice Turney, 
Priscilla S. Temple and Anne Totten, says that if any such 
interest existed they should have been joined and made 
parties to this suit. 

WHEREFORE, the premises considered, this defendant 
prays: 

i 1. That the bill of complaint be dismissed. 

2. That hearing on the merits of the original bill of com¬ 
plaint, intervening petition and cross-bill be heard at the 
same time and that the court by its final decree adjudicate 
the rights of all parties hereto. 

3. That this defendant may have such other and further 
relief as may be just and proper. 

HOWE TOTTEN 

JACOB X. HALPER 

Attorney for defendant Howe Totten 
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24 District of Columbia. 

Howe Totten, being first duly sworn on oath deposes and 
says that the foregoing answer and cross-bill was read and 
subscribed by him and are true as he verily believes. 

HOWE TOTTEN 

Subscribed and sworn to before me this 19 dav of Decem¬ 
ber, 1936. 

DANIEL J. COUGHLIN, Jr. 
(Notarial Seal) 'Notary Public , D. C. 


Order Pro Confesso 

Filed Dec 22 1936 

* # * 

Upon application of plaintiffs in the above-entitled cause 
and it appearing to the Court that defendants Priscilla S. 
Totten and David L. Stern have been duly served person¬ 
ally with process herein and that the time for making an¬ 
swer by said defendants aforesaid to the bill of complaint 
has now expired, and that no appearances or answers have 
been entered or filed by or in behalf of said defendants or 
in behalf of either of them: it is by the Court this 22nd day 
of December, 1936, 

ORDERED, that all and singular the allegations and 
averments of said bill of complaint be, and the same are 
herein*, taken as confessed bv said defendants and each of 
them. 

JOSEPH W. COX 

Justice. 


25 Order Authorizing Payment of Interest 

Filed Jun 25 1937 

* * * 

This cause came on for hearing upon the rule to show 
cause issued herein on the 17th day of June, 1937, and the 
returns of respondents thereto, and was argued by counsel, 
and thereupon it appearing to the Court that interest on 
notes secured by first deed of trust on the property in- 
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volved herein remains overdue and unpaid in respect of 

the semi-annual installments due April 30, 1936, October 

30, 1936, and April 30, 1937, and that the Receiver has on 

hand as the net proceeds of the operation of said property 

an amount sufficient to pay said overdue interest, it is by 

the Court this 25th day of June, 1937, 

ORDERED, that the said Receiver be and he hereby is 

authorized and directed to pay, out of the proceeds held in 

the receivership, to the holders of said first trust notes, 

the installments of interest due April 30, 1936, October 30, 

1936, and April 30,1937, each amounting to $11,535.00, upon 

presentation to him of the said notes, in order that said 

interest payment may be endorsed thereon, or credited in 

such other manner as mav reasonably insure the endorse- 

• • 

ment of said interest payment on the said notes, provided 
the endorsement on such notes evidences apparent title in 
the holder thereof to receive payment, without prejudice to 
the right, if any, of any such noteholder thereafter to claim 
interest on the installments of interest here directed to be 
pAid, from the due date thereof, or from such other date as 
any such noteholder may be advised, to the date of pay¬ 
ment. 

JAMES M PROCTOR 
Justice 

26 Exception noted to the entry of the foregoing or¬ 
der bv Jacob Halper, attornev for defendant Howe 
Totten. 

JAMES M PROCTOR 
Justice 

Approved as to form 

RALPH D. QUIXTER 
Atty for Receiver. 


Memoranda 

JUNE 29, 1937. 

Appeal noted in open court by defendant Howe Totten 
from the order of June 25,1937. Order signed—Proctor, J. 

JULY 6,1937. 

! Undertaking on appeal for $100.00 approved 
Additional deposit for costs by Halper. 
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JULY 14, 1937. 

Designation of Record and Assignment of Errors filed. 

SEPTEMBER 15, 1937. 

Record on appeal delivered lo J. X. Halper. 


27 Order Authorizing Payment of Interest. 

Filed Nov 2 1937 
* * # 

Upon application of plaintiffs herein and it being rep¬ 
resented to the Court that interest on notes secured by 
first deed of trust on the property involved herein remains 
overdue and unpaid in respect of the semiannual install¬ 
ment due October 30, 1937, and that the Receiver has on 
hand as the net proceeds of the operation of said property 
an amount sufficient to pay said overdue interest, and no 
objection having been interposed, it is by the Court this 
2nd day of November, 1937. 

ORDERED, that the said Receiver be and he hereby is 
authorized and directed to pay, out of the proceeds held in 
the receivership, to the holders of said first trust notes, the 
installment of interest due October 30, 1937, amounting to 
$11,535.00, upon presentation to him of the said notes, in 
order that said interest payment may be endorsed thereon, 
or credited in such other manner as mav reasonably in- 
sure the endorsement of said interest payment on the said 
notes, provided the endorsement on such notes evidences 
apparent title in the holder thereof to receive payment. 

DANIEL AY. O’DOXOGHUE 
J ustice. 

\Ye consent: 

PEELLE, LESH, DRAIN & BARNARD, 

By B WOODRUFF WEAVER 

Attorneys for Plaintiffs and 
hitervenor PIaintiffs. 

No objection: 

RALPH D. QUINTER 
Attorney for Win P. Lockwood. Receiver. 
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Seen: 

JACOB X. HALPER 
Attorney for Howe Totten 

DANIEL PARTRIDGE III 
Attorney for Enoch II. Totten. 

28 Suggestion of Defective Service 

Filed Jan 10 1938 

* * m 

Now comes the defendant. Howe Totten, by his attorneys 
of record, Jacob X. Halper and Andrew 'Wilson, and sug¬ 
gests to this Honorable Court that Priscilla S. Totten, a 
necessary and proper defendant is not before this Court 

bv reason of the fact that the record of the above entitled 
• 

cause discloses that the said Priscilla S. Totten was not 
duly and personally served with the process of this Court 
in the said cause, and this defendant further suggests that 
the decree pro confesso taken against the said Priscilla S. 
Totten on the 22nd day of December, 1936, was improperly 
entered by reason of the failure to duly and personally 
serve the said Priscilla S. Totten, and this defendant fur¬ 
ther says that the above entitled cause should not be tried 
on its merits until the said Priscilla S. Totten is properly 
before this Court as a party defendant. 

JACOB X HALPER 
ANDREW WILSON 


29 Findings of Fact 

Filed January 31, 1938 

* * * 

The Court makes the following findings of fact: 

1 . 

Plaintiffs John C. Harlowe and Elva D. Harlowe are 
the owners of notes numbered 195 and 291 in the aggregate 
principal amount of $1,500.00, dated October 30, 1929, pay¬ 
able three years after date, made by David L. Stern, which 
said notes were received in evidence and are made a part 
hereof by reference. Said notes are secured by deed of 
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trust dated October 30, 1929, and recorded in Liber 6389 at 
folio 289 et seq. of the Land Records of the District of Co¬ 
lumbia. The said deed of trust, a certified copy of which 
was received in evidence and is made a part hereof by ref¬ 
erence, is a valid and subsisting lien prior and superior to 
any other lien of any party to this cause. Said deed of trust 
was executed by David L. Stern and his wife, Marie Ellen 
Stern, and conveyed to Luther A. Swartzell, since deceased, 
and Edmund I). Rheem, as trustees, the property more par¬ 
ticularly described in the bill of complaint, which said real 
estate is improved by an apartment building known as the 
Oaklawn Terrace Apartment, further described as Xo. 3620 
Sixteenth Street, Northwest, Washington, D. C. The said 
deed of trust secured John IT. Holmead to the amount of 
$385,000.00 represented by 490 promissory notes dated Oc¬ 
tober 30, 1929. The said 490 notes were subsequently en¬ 
dorsed by Ilolmead, without recourse, to customers of 
Swartzell, Rheem and Hensey Company. Of the original 
issue of $385,000.00, there are outstanding and unpaid notes 
aggregating $384,500.00, which notes are owned by ap¬ 
proximately 264 persons scattered throughout the United 
States, some of whom cannot be located. It is impracticable 
to make ail of the persons who may be the owners 
30 of said notes parties to this proceeding. 

2 . 

On or about the 1st day of December, 1930. the defendant, 
David L. Stern, and his wife, Marie Ellen Stern, by deed 
recorded on the 3rd day of December, 1930, in the office of 
the Recorder of Deeds for the District of Columbia, in Liber 
6508 at folio 16, conveyed the real estate more particularly 
referred to in paragraph 1 hereof, to the defendant Howe 
Totten, and said defendant Howe Totten is now the record 
title holder of said real estate. 

3. 

On or about the 1st day of December, 1930, defendants 
Howe Totten and Priscilla S. Totten, his wife, conveyed 
said real estate to defendants (diaries A. Jones and Morton 
J. Luchs, as trustees, to secure the payment of a certain 
promissory note in the face amount of $30,000.00. Said 
note, at the time this suit was instituted, was owned by the 
defendant Kaufinann-Goldnanier Company, which said 
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company, just prior to the trial of this cause, sold said note 
to a person whose name was not disclosed to the Court. 

4. 

The Court further finds that a Noteholders’ Protective 
Committee, consisting of Ralph P. Barnard, Paul Sicilian, 
Charles E. Quigley, C. F. R. Ogilby and B. "Woodruff 
Weaver, had deposited with it, at the time of trial, notes 
secured by the deed of trust particularly referred to in 
paragraph 1 hereof, in the aggregate principal amount of 
$313,550.00, which said notes are endorsed to the order of 
said Committee or in blank. The said notes were received 
in evidence and are made a part hereof by reference. 

5. 

The Court further finds that the principal amounts of 
the first trust notes, more particularly described in 
31 paragraph 1 hereof, some of which are held by plain¬ 
tiff and intervener plaintiffs, became due and pay¬ 
able on October 30,1932, and that the said principal amounts 
of said notes remain overdue and unpaid. 

1 C(inclusions of Law 

From the foregoing facts the Court has arrived at the 
following conclusions of law, viz.: 

1. That in this proceeding, which has been properly pros¬ 
ecuted as a class suit, the substituted Trustees Francis W. 
Hill, Jr. and Second National Bank of Washington repre¬ 
sent the interests of the noteholders and all necessary par¬ 
ties are either personally or by representation before the 
Court. 

2. That plaintiff and intervener plaintiffs are entitled to 
have entered forthwith a decree of foreclosure and sale of 
the property described in the first deed of trust under 
which they claim. 

Signed this 31st day of January, 1938. 

ALFRED A WHEAT, 

Chief Justice. 
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32 


Decree for Foreclosure. 

Filed January 31 1938 
* * * 


This cause came on to be heard at this term upon the 
pleadings and testimony and, having been considered by 
the Court on the question of a sale of the real estate here¬ 
inafter described, it is, this 31st dav of Januarv, 1938, 
ADJUDGED, ORDERED and DECREED, as follows: 

1. That the real estate mentioned and described in the 
bill of complaint as follows: 


“* lot numbered Seven Hundred and Seventy-three (773) 
in George T. and Della G. Smallwood's subdivision of lots 
in S. P. Brown’s subdivision of part of ‘Mount Pleasant’, 
as per plat of first mentioned subdivision recorded in Liber 
65 at folio 155, in the Office of the Surveyor for the Dis¬ 
trict of Columbia: now known for purposes of assessment 
and taxation as Lots numbered Eight Hundred and Seven¬ 
teen (817) and Eight Hundred and Twenty-three (823) in 
Square numbered Twentv-six Hundred and Twenty-four 
(2624). 

“Also part of Lot numbered Seven Hundred and Seventy- 
eight (778) in Della G. Smallwood’s subdivision of Lot num¬ 
bered Seven Hundred and Seventy-four (774), in S. P. 
Brown’s subdivision of part of ‘Mount Pleasant’, as per 
plat of first mentioned subdivision recorded in the said 
Surveyor’s Office in Liber 71 at folio 120, described as fol¬ 
lows: beginning for the same on the Northerly line of Oak 
Street at the Southeasterly corner of said lot and running 
thence Xortheasterlv along the Easterlv line of said lot, 
150.87 feet; thence Southwesterly to a point on the West¬ 
er] v line of said lot, distant 127.87 feet Xortheasterlv from 
the Southwest corner of said lot: thence Southwesterly 
along the Westerly line of said lot, 127.87 feet to the South¬ 
westerly corner of said Lot numbered Seven Hundred and 
Seventy-eight (778); thence Southeasterly along the North¬ 
erly line of Oak Street, 20 feet to the place of beginning; 
known for purposes of assessment and taxation as Lot 
numbered Eight Hundred and Twenty-five (825) in Square 
numbered Twenty-six Hundred and Twenty-four (2624); 
Subject to the building restriction line on Oak Street, as 
shown on plat recorded in said Surveyor’s Office in Liber 
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91 at folio 57; subject to the covenants that for a period of 
25 years from May 21, 1924, no building of any description 
except a slimmer house or pergola shall be built on the part 
of Lot 778 described in Deed recorded in Liber 5675 at 
folio 347 of the Land Records of the District of Columbia; 
together with all and singular the improvements, ways, 
easements, rights, privileges, hereditaments and ap- 

33 purtenanees thereunto belonging, or in anywise ap- 
1 pertaining, including storm and screen windows and 

doors, gas, steam, electric and other heating and lighting 
apparatus and all other fixtures appurtenant to the said 
premises,” 

be sold. 

2. That Francis W Hill Jr be and he is hereby appointed 
trustee to make said sale, and is herebv vested with all the 
right, title and interest to said real estate of Francis W. 
Hill, Jr. and Second National Bank of Washington, substi¬ 
tuted trustees under the deed of trust more particularly 
described in paragraph IV of the bill of complaint, and of 
all other parties to this cause for the purpose of sale here¬ 
under; provided said Francis AY. Hill Jr, first give an 
undertaking with surety to be approved by the Court in the 
penalty of Fifty thousand ($50,000); and the compensa¬ 
tion of said trustee shall be fixed by the Court at the hear¬ 
ing on the confirmation of sale without regard to the rates 
of compensation fixed by Equity Rule 68, Section 9. 

3. The property in and by this decree directed to be sold 
shall be sold at public auction by the trustee herein ap¬ 
pointed, at the premises, the Oaklawn Terrace Apartment, 
located at No. 3620 Sixteenth Street, Northwest, in the City 
of Washington, District of Columbia, the terms of sale to 
be one-third (1/3) of the purchase money to be paid in 
cash and the balance in two equal installments, payable in 
one and two years from the day of sale, and to be repre¬ 
sented by the promissory note or notes of the purchaser 
bearing interest at the rate of six per centum (6%) per 
annum and secured by deed of trust on the property di¬ 
rected to be sold, or all cash, at the option of the purchaser; 
and the notice of the time and place and terms of sale, de¬ 
scribing the property to be sold, shall be published 

34 i at least once a week for four consecutive weeks prior 

to the date of sale, in the Washington Law Reporter 
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and in The Evening Star, the latter being a newspaper of 
general circulation in the City of Washington, District of 
Columbia. 

4. The trustee shall receive no bid from anyone offering 
to bid at the sale who shall not have deposited, on or before 
twelve o’clock noon of the day preceding the date of sale or 
any adjourned date thereof, with the trustee, or with a 
bank or trust company which the trustee shall designate for 
the account of the trustee, as a pledge that such bidder will 
make good his bid in case of its acceptance, Twenty Thou¬ 
sand ($20,000), in cash or by certified check made or en¬ 
dorsed to the order of the trustee, or in lieu thereof Thirty 
Thousand ($30,000) face amount of notes, duly endorsed 
to the order of the person making such pledge, secured by 
deed of trust more particularly referred to in paragraph 
IV of the bill of complaint herein. 

The deposit received from an unsuccessful bidder shall 
be returned to him when the property shall be struck off. 
If tlie Court shall not confirm the sale, the deposit made by 
the successful bidder shall forthwith be returned to such 
bidder; otherwise, the deposit received from a successful 
bidder will be applied on account of the purchase price. 

5. On or before the fourth day following the conclusion 
of the bidding at said sale, the trustee shall report the re¬ 
sult thereof to this Court. On the fourteenth day following 
the said sale, or if said day be Saturday, Sunday or a legal 
holidav, then on the next dav not Saturdav, Sundav or a 
legal holiday, at ten o’clock A. M., this cause is hereby set 
for further hearing for such orders, judgments and de¬ 
crees concerning said sale and the matters remaining to be 
adjudicated herein as may, by this Court, be then deemed 
proper and desirable, at which hearing, if the successful 

bid shall have been made by the first trust note- 
35 holders or any of them or their representatives pur¬ 
suant to or in furtherance of any plan of reorganiza¬ 
tion, the Court shall consider the fairness of the terms and 
conditions of such plan of reorganization. Notice that such 
report will be made and such hearing held shall be in¬ 
cluded in the notice of sale to be published as hereinbefore 
provided, and an announcement thereof shall be made by 
the trustee at the time of such sale. Copies of the notice 
of sale shall be mailed by the trustee to all of the said first 
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trust noteholders at their last known addresses at least two 
weeks prior to the date of sale. Such hearing may there¬ 
upon be had without further notice to any party. 

6. In case within thirtv davs after the entrv of an order 

• • * 

confirming the sale, or such additional time as may here¬ 
after be allowed by the Court, any bidder shall fail to com¬ 
plete his bid by making the additional payments required 
on account of the purchase price, or shall fail to comply with 
any order of this Court with respect thereto, then the sums 
deposited by such bidder as hereinbefore provided, whether 
in cash or by check or by the deposit of notes, shall be for¬ 
feited and shall be applied toward the payment of the ex¬ 
penses of a resale and toward making good any deficiency 
or loss in case the property shall be sold at a lesser price 
on such resale, or to such other purposes as the Court may 
direct. 

7. The provisions of Equity Rule 68 shall be in all re¬ 
spects complied with except insofar as the same shall have 
been modified by the special provisions contained in this 
decree. 

8. The Court reserves jurisdiction of the above-entitled 
cause for further hearings and the determination of the 
matters still to be decided herein. 

ALFRED A. WHEAT— 

Chief Justice. 

Exception noted: 

DANIEL PARTRIDGE III 
Atty for Enoch II. Totten. 

36 Order Authorizing Payment of Interest. 

Filed May 5-1938 

• # # 

Upon application of plaintiffs herein and it being repre¬ 
sented to the Court that interest on notes secured by first 
deed of trust on the property involved herein remains over¬ 
due and unpaid in respect of the semi-annual installment 
due April 30,1938, and that the Receiver has on hand as the 
net proceeds of the operation of said property an amount 
sufficient to pay said overdue interest, and no objection hav¬ 
ing been interposed, it is by the Court this 5th day of May, 
1938, 
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ORDERED, that the said Receiver be and he hereby is 
authorized and directed to pay, out of the proceeds held in 
the receivership, to the holders of said first trust notes, 
the installment of interest due April 30, 1938, amounting 
to $11,535.00, upon presentation to him of the said notes, 
in order that said interest payment may be endorsed 
thereon, or credited in such other manner as may reason¬ 
ably insure the endorsement of said interest payment on the 
said notes, provided the endorsement on such notes evi¬ 
dences apparent title in the holder thereof to receive pay¬ 
ment. 

PEYTON GORDON 
Justice. 

We consent: 

PEELLE, LESH, DRAIN & BARNARD, 

By B WOODRUFF WEAVER 
Attorneys for Plaintiffs 
and Intervener Plaintiffs. 

No objection: 

RALPH D. QUINTER 
Attorney for T Vm. P. Lockwood , Receiver. 

Seen: 

ANDREW WILSON 

Attorney for Howe Totten. 

DANIEL PARTRIDGE III 
Attorney for Enoch 11. Totten. 


37 Affidavit as to Mailing of Notices of Rale 

Filed May 20 1938 

* * # 

District of Columbia, ss: 

Francis W. Hill, Jr., being first duly sworn deposes and 
says that he, by order heretofore passed herein, has been 
duly appointed Trustee for the purpose of selling the Oak- 
lawn Terrace Apartment; that the order appointing your 
affiant as Trustee provided for the sending by him of notices 
to the holders of the notes secured by the deed of trust 
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upon the Oaklawn Terrace Apartment; that pursuant to 
said provisions your affiant made inquiry of B. 'Woodruff 
Weaver, Esquire, a member of the Noteholders Committee 
of the Oaklawn Terrace Apartment, and your affiant was 
advised by Mr. Weaver that the Committee had prepared a 
lisst from the records of Swartzell, Rheem and Hensev of 
the holders of said notes, and their addresses, and that 
this list had been used by Mr. Jerome F. Barnard, formerly 
Receiver for the Oaklawn Terrace Apartment, and said list 
had been kept current by the Noteholders Committee, and 
the present Receiver, and that the list which he gave to me, 
a copy of which is hereto attached, marked ‘‘Exhibit A,"’ 
and made a part hereof is the best known list with respect 
to the holders of said notes; that your affiant has caused en¬ 
velopes to be addressed as set out in said list and has en¬ 
closed in said envelopes copies of the advertisement now 
appearing in the Washington Law Reporter and in the 
Evening Star, and on April 29, 1930, placed said envelopes, 
postage prepaid, in the United States Mail. 

FRANCIS W. HILL, Jr. 


Subscribed and sworn to before me this 3rd dav of Mav, 
1938. 


FRANCES P. STANLEY 

(Seal) Notary Public , D. C. 

My Commission Expires February 15, 1942. 


38 Report of Sale 

Filed May 20 1938 

* * * 

The undersigned, having heretofore been appointed Trus¬ 
tee to sell the Oaklawn Terrace, pursuant to the provisions 
of the decree entered herein on January 31,1938, makes the 
following report as to the sale of the Oaklawn Terrace as 
follows: 

1 1. That pursuant to notice of sale published in The 
'Washington Law Reporter and in The Evening Star, the 
property was sold at public auction on Tuesday, May 17, 
1938, at shortly after 4:00 o’clock, p. m., the auction of the 
property starting promptly at 4:00 o ’clock; that a copy of 
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said advertisement is attached hereto as “Exhibit A,” and 
is made a part of this report. That said advertisement was 
published in the Washington Law Reporter on April 22, 
April 29, May 6 and May 13, 1938, and in the Evening Star 
on April 22 and April 29, and on every day from May 6 to 
May 16, 1938, both inclusive. 

2. The property was purchased at and for the sum of 
Two Hundred and Fifty Thousand Dollars ($250,000.00) 
by the Noteholders’ Committee, consisting of Ralph P. 
Barnard, Paul Sleman, Charles E. Quigley, C- F. R. Ogilby 
and B. Woodruff Weaver: the said Noteholders’ Committee 
being the only bidder at the sale, and having duly qualified 
pursuant to the provisions of the decree by having de¬ 
posited with the Trustee prior to 12:00 o’clock Noon on the 
day preceding the sale notes more fully described in the de¬ 
cree, having a face value of Thirty Thousand Dollars ($30,- 
000.00). The Noteholders’ Committee has advised the Trus¬ 
tee that an election to pay cash for the property has been 
made bv the Committee. 

3. That Mr. Andrew Wilson, a member of this Bar, was 
present at said sale in behalf of Mr. Howe Totten, and read 
at said sale a letter addressed by Mr. Howe Totten to this 

Trustee, dated the 14th day of May, 1938, and a 
39 copy of which, marked “Exhibit B“ is hereto at¬ 
tached and made a part hereof. Mr. Wilson also 
read portions of a letter dated May 12, 1938, written by 
him to the Trustee, a copy of which letter, marked “Ex¬ 
hibit C,” is hereto attached and made a part hereof. 

4. Mr. Daniel Partridge 3rd, a member of this Bar, was 
present at said sale, representing Mr. Enoch Totten, and 
stated that he, in behalf of his client, objected to the said 
sale and contended that said sale was illegal and void for 
various reasons. 

5. The day was clear and was in every way a suitable day 
upon which to hold an auction sale of real estate. 

6. Thos. J. Owen & Son acted as auctioneers in the sale of 
said property. 

7. The Trustee has in all respects complied with the pro¬ 
visions of the decree passed in this matter, and with the 
rules of court and the provisions of law relative to sales by 
trustees. 
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8. A number of persons were present at the sale, though 
the onlv bid made was in behalf of the Noteholders’ Com- 
mittee. As above set out, the property was extensively ad¬ 
vertised and the Trustee sent a copy of the notice of sale 
to the last known address of every noteholder, and in so 
far as your Trustee is advised, every person in interest was 
notified of the sale, and though, in the opinion of your 
Trustee, the purchasers of the property have obtained ex¬ 
cellent value for the price paid for the same, yet it is the 
opinion of the Trustee that every reasonable effort was 
made in an endeavor to obtain as good a price as possible, 
and your Trustee believes that bearing in mind the ap¬ 
parent lack of active demand now existing, and which has 
more or less continuously existed since 1929, that the price 

offered for the property is the best that is obtain- 
40 able and therefore recommends that the Trustee be 
authorized to effect the sale of said property at and 
for the sum of Two Hundred and Fifty Thousand Dollars 
($250,000.00) cash. 

9. The Trustee on the occasion of the sale stated that he 
would report the result of the sale to the court on or be¬ 
fore May 21, 1938, at 10:00 o’clock, a.in., (a statement was 
made with respect to an adjourned sale, but as the sale was 
not adjourned, said statement is not now of importance), 
and the Trustee further stated that the above entitled cause 
is set for hearing on May 31, 1938, at 10:00 o’clock, a. m., 
for such orders, judgments and decrees concerning said 
sale and the matters remaining to be adjudicated therein as 
may by the court be then deemed proper and desirable, at 
which hearing, if the successful bid shall have been made by 
the holders of first trust notes, secured on the property or 
any of them or their representatives, pursuant to or in 
furtherance of any plan of reorganization, the court will 
consider the fairness of the terms and conditions of such 
plan of reorganization. 

FRANCIS W HILL Jr 
Trustee 

District of Columbia, ss: 

Francis W. Hill, Jr., being first duly sworn deposes and 
says that he has read the foregoing report by him sub- 
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scribed, and that the facts stated therein are true to the 
best of his knowledge and belief. 

FRANCIS W HILL Jr 


Subscribed and sworn to before me this 20th dav of Mav, 
1938. 


FRANCES P. STANLEY 
(Seal) Notary Public, D. C. 

My Commission Expires February 15, 1942. 


41 “Exhibit A” 

Tlios. J. Owen & Son, Auctioneers 
1431 Eye St. N. W. 

Trustee’s Sale of Premises 3620 Sixteenth Street, North¬ 
west, Improved by Valuable Seven-story Brick Building 
Containing Eightv-three Apartments and Two Stores and 
Known as the Oaklawn Terrace Apartments. 

In the District Court of the United States for the District 

of Columbia. 

Holding an Equity Court. 

John C. Harlowe et al., Plaintiffs, 


v. 

Enoch H. Totten et al., Defendants. 

Equity No. 60,425. 

Notice is hereby given, that in pursuance of a decree of 
the District Court of the United States for the District of 
Columbia, entered January 31, 1938, in the above-entitled 
cause, the undersigned, appointed by said decree as trustee, 
will offer for sale at public auction, at the premises, to the 
highest bidder or bidders on Tuesday, the seventeenth day 
of May, A. D. 1938, at four o’clock P. M., the following 
described land and premises, situated in the District of 
Columbia and being: “ ... lot numbered Seven Hundred 
and Seventy-three (773) in George T and Della G. Small¬ 
wood’s subdivision of lots in S. P. Brown’s subdivision of 
Part of ‘Mount Pleasant,’ as per plat of first mentioned 
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subdivision recorded in Liber 65 at folio 155, in the Office 
of the Surveyor for the District of Columbia; now known 
for purposes of assessment and taxation as Lots num¬ 
bered Eight Hundred and Seventeen (817) and Eight 
Hundred and Twenty-three (S23) in Square num¬ 
bered Twenty-six Hundred and Twenty-four (2624). Also 
part of Lot numbered Seven Hundred and Seventy-eight 
(778) in Della G. Smallwood’s subdivision of Lot numbered 
Seven Hundred and Seventy-four (774), in S. P. Brown’s 
subdivision of part of ‘Mount Pleasant,’ as per plat of first 
mentioned subdivision recorded in the said Surveyor’s 
Office in Liber 71 at folio 120, described as follows: begin¬ 
ning for the same on the Northerly line of Oak Street at the 
Southeasterly corner of said lot and running thence North¬ 
easterly along the Easterly line of said lot, 150.87 feet; 
thence Southwesterly to a point on the Westerly line of said 
lot, distant 127.87 feet Northeasterly from the Southwest 
corner of said lot; thence Southwesterly along the Westerly 
line of said lot, 127.87 feet to the Southwesterlv corner of 
said lot numbered Seven Hundred and Seventy-eight (778): 
thence Southeasterly along the Northerly line of Oak 
Street, 20 feet to the place of beginning; known for pur¬ 
poses of assessment and taxation as Lot numbered Eight 
Hundred and Twenty-five (825) in Square numbered 
Twenty-six Hundred and Twenty-four (2624); subject to 
the building restriction line on Oak Street, as shown on plat 
recorded in said Surveyor’s Office in Liber 91 at folio 57; 
subject to the covenants that for a period of 25 years from 
May 21, 1924, no building of any description except a sum¬ 
mer house or pergola shall be built on the part of Lot 778 
described in Deed recorded in Liber 5675 at folio 347 of the 
Land Records of the District of Columbia; together with all 
and singular the improvements, ways, easements, rights, 
privileges, hereditaments and appurtenances thereunto be¬ 
longing, or in anywise appertaining, including storm and 
screen windows and doors, gas, steam, electric and other 
hdating and lighting apparatus and all other fixtures ap¬ 
purtenant to the said premises.” Terms of sale: One-third 
of the purchase money to be paid in cash and the balance in 
two equal installments, payable in one and two years from 
the day of sale, and to be represented by the promissory 
notes of the purchaser, bearing interest at the rate of six 
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per centum per annum, and secured by deed of trust on the 
property sold, or all cash, at the option of the purchaser. 
Taxes to be adjusted to date of sale. All conveyancing, 
notary fees and recording at purchaser’s cost. The trus¬ 
tee will receive no bid from anyone offering to bid at the 
sale who shall not have deposited, on or before twelve 
o'clock noon of the day preceding the date of sale or any 
adjourned date thereof, with the trustee, or with a bank and 
trust company which the trustee shall designate for the ac¬ 
count of the trustee, as a pledge that such bidder will make 
good his bid in case of its acceptance, Twenty Thousand 
Dollars ($20,000.00) in cash or by certified check made or 
endorsed to the order of the trustee, or in lieu thereof 
Thirty Thousand Dollars ($30,000.00) face amount of notes, 
signed by David L. Stern, dated October 30, 1929, and se¬ 
cured by first deed of trust on the above-described prop¬ 
erty. The deposit received from an unsuccessful bidder 
will be returned to him when the property shall be struck 
off. If the Court shall not confirm the sale, the deposit 
made by the successful bidder shall forthwith be returned 
to such bidder; otherwise, the deposit received from a 
successful bidder will be applied on account of the purchase 
price. In case within thirty days after the entry of an order 
confirming the sale, or such additional time as may here¬ 
after be allowed by the Court, any bidder shall fail to com¬ 
plete his bid by making the additional payments required on 
account of the purchase price, or shall fail to comply with 
any order of this Court with respect thereto, then the sums 
deposited by such bidder as hereinabove provided, whether 
in cash or by check or by the deposit of notes, shall be for¬ 
feited and shall be applied toward the payment of the ex¬ 
penses of a resale and toward making good any deficiency 
or loss in case the property shall be sold at a lesser price 
on such resale, or to such other purposes as the Court may 
direct. On or before May 21, 1938, the trustee will report 
the result of the sale to the Court. On May 31, 1938, at 
ten o’clock A. M., or, if said sale shall be adjourned, then 
on the fourteenth dav following the conclusion of the bid- 
ding at such adjourned sale, or if said fourteenth day be 
Saturday, Sunday or a legal holiday, then on the next day 
not Saturday, Sunday or a legal holiday, the above en¬ 
titled cause is set for hearing for such orders, judgments 
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and decrees concerning said sale and the matters remaining 
to be adjudicated therein as may, by the Court, be then 
deemed proper and desirable, at which hearing, if the suc¬ 
cessful bid shall have been made by the holders of first 
trust notes secured on the property or any of them or their 
representatives pursuant to or in furtherance of any plan 
of reorganization, the Court will consider the fairness of 
the terms and conditions of such plan of reorganization. 
Notice is hereby given of the hearing above referred to 
and such hearing will be had without further notice to any 
party. 

FRANCIS W. HILL, Jr.. 
Tower Building, 
Washington, D. C., 

Trustee. 

42 “Exhibit B” 

Washington, D. C. May 14/3S 

Mr. F. W. Hill, Trustee 
Washington, D. C. 

Sir: 

I write this supplementary to a letter written to you by 
Mr. Andrew Wilson dated Mav 12/38 and I demand that it 
be read at the sale of Oaklawn Terrace Apartment House, 
if such be held under your advertisement which, for reasons 
given by Mr. Wilson, as well as for other reasons, is emi¬ 
nently unfair to me, and illegal. 

When control of said property was taken from me by the 
appointment of a receiver, about Nov. 1932, there was in the 
building a large quantity of valuable furniture, amounting 
in value to many thousands of dollars, which had been con¬ 
veyed to me by David L. Stern, by a bill of sale, the exact 
value of which furniture will be established at the proper 
time, which bill of sale was executed by W. M. Ballard, and 
assigned to me in writing by said Stern. When the re¬ 
ceiver was appointed the said furniture was located and 
in use, in the lobby, reception room, apartments Nos. 107, 
210, 508, 607 and 707 of the said apartment house. Also 
there were in place and in use in said apartment house 
about seventy five, more or less, very modern gas ranges 
of the value of several thousands of dollars, which belonged 
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to me, and which cannot be included in any sale of the real 

property. I claim the full value of all said furniture and 

ranges, together with rental therefor, from the time of the 

appointment of the receiver, Jerome F. Barnard, at the rate 

of rental established by the second receiver, AY. P. Lock- 

wood, who admitted the validitv of mv title to the furnish- 

• •> 

ings in the lobby and reception room, that it was worth 
$300; that it was worth $10 per month as a rental, and I 
acknowledge receipt of $10 per month for same for a year 
or more. 

If this property be sold against my protest, and I do 
hereby protest against any sale under the unfair and illegal 
advertisement now appearing in the Washington, D. C. 
newspapers, I shall demand payment to me of the full value 
of all the furniture and gas ranges in the lobby, reception 
room, and apartments set forth above, together with rent 
therefor from the time of the appointment of Barnard, re¬ 
ceiver, at the rate of $10.00 per month for each $300 of 
value, together with all interest due to date of settlement. 

Also while in control of the property I moved into the 
store room thereof a large quantity of home and office furni¬ 
ture, including four large and valuable pier glasses, all of 
which 1 have tried repeatedly to remove, in vain. This must 
all be returned to me in good condition, or paid for 

(Signed) HOWE TOTTEX 

Owner of Oahlawn Terrace Apt. 

House In proper person. 

43 “Exhibit C” 

Washington, D. C. 

May 12, 1938. 

Mr. Francis W. Hill, Jr., 

T rustee. 

Tower Building, 

Washington, D. C. 

In re Harlowe v. Totten, et al., Equity Xo. 60,425 
Dear Mr. Hill:— 

Please be advised that the defendant, Howe Totten, whom 
I represent, protests the sale of the Oaklawn, 3620 16th 
Street, Xorthwest under and by virtue of the advertise- 
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nient now running advertising the sale Tuesday May 17, 
1938 at 4 o’clock P. M. at the premises. 

1. Because the terms of the decree and the advertise¬ 
ment are contrary to law in so far as they provide “The 
trustee shall receive no bid from any one offering to bid at 
the sale who shall not have deposited on or before 12 
o'clock noon of the day preceding the date of sale or any 
adjourned date thereof’’ etc. 

The bid whenever made, before, at or after the sale before 
confirmation must be considered by the Court and any ad¬ 
vertisement or decree in advance to the contrary is illegal. 
It ilaturallv tends to restrict bidding and is unfair. 

2. By other restrictive provisions therein. 

3. The advertisement adds to the terms of the decree and 
the authority therein given. 

Mr. Howe Totten has been renting certain personal prop¬ 
erty in the Oaklawn which he is conceded to own and the Ke- 
ceiver has been paying rental to said Totten therefor. 

Mr. Howe Totten also claims the gas ranges and furni¬ 
ture (stored) as well as that rented, and perhaps certain 
fixtures which he claims are not covered bv the deed of trust 
and which he claims to own. 

Mill you make a statement of the claim by Mr. Totten, 
or have the auctioneer do so at the time of the sale. 

Verv truly vours, 

AW/MF (Sgd) ANDREW WILSON 

44 Exceptions to the Sale and Motion to Set it Aside. 

Filed May 28 1938 

* # # 

Now comes the defendant, Howe Totten, by Andrew 
Wilson, his Attorney, and excepts to the sale of May 17, 
1938, and reported May 20, 1938 by Francis W. Hill, Jr., 
Trustee, and moves that said sale be set aside and held for 
naught, and assigns the following grounds therefor: 

1. Because the terms of the decree and advertisement are 
contrary to the law, in so far as they provide: 

M The trustee will receive no bid from anyone offering 
to bid at the sale who shall not have deposited, on or be¬ 
fore twelve o’clock noon of the day preceding the date of 
sale or any adjourned date thereof, with the trustee, or with 


TOTTEN, APPELLANT VS. HARLOWE ET AL. 


41 


a bank and trust company which the trustee shall designate 
for the account of the trustee, as a pledge that such bidder 
will make good his bid in case of its acceptance, Twenty 
Thousand Dollars ($20,000.00) in cash or by certified check 
made or endorsed to the order of the trustee, or in lieu 
thereof Thirty Thousand Dollars ($30,000.00) face amount 
of notes, signed by David L. Stern, dated October 30, 1929, 
and secured by first deed of trust on the above-described 
property.” 

Notwithstanding it is the duty of the Trustee as well as 
of the Court to obtain the best possible price for the prop¬ 
erty, so decreed for sale, yet the very terms are unreason¬ 
able in that they require the deposit to be made prior to 
the date of the sale, as set forth in the decree and advertise¬ 
ment, and if the deposit therein required should not be 
made at the time therein specified, then the Trustee was 
directed to receive no bid on the property at the sale by 
any one who should not have deposited the sum stated in 
the decree on or before twelve o'clock noon of the day pre¬ 
ceding the sale. And said terms are also in violation of 
the rules of chancery and the law which require that the 
Trustee and the Court shall seek to obtain the highest and 
best bid for the property, whereas the terms of sale both 
in the decree and in the advertisement are so restric- 
45 tive in their nature as to deter, or have a tendency 
to deter, any person or persons who desired to bid 
therefor from bidding. It furthermore is the duty of the 

Court to consider anv and all bids which mav be offered at 

* % 

any time prior to the confirmation of the sale and the terms 
for sale practically forbid anv offers to be made bv anv 
persons where a deposit had not been put up on the day 
before the sale, as set forth in the decree and advertise¬ 
ment. 

2. The other restrictive provisions in the said advertise¬ 
ment and in the said decree in that 

“On May 31, 1938, at ten o'clock A. M., or, if said sale 
shall be adjourned, then on the fourteenth day following 
the conclusion of the bidding at such adjourned sale, or if 
said fourteenth day be Saturday, Sunday or a legal holiday, 
then on the next day not Saturday, Sunday or a legal holi¬ 
day, the above entitled cause is set for hearing for such 
orders, judgments and decrees concerning said sale and 
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the matters remaining to be adjudicated therein as may, 
by the Court, be then deemed proper and shall have been 
made by the holders of first trust notes secured on the 
property or any of them or their representatives pursu¬ 
ant to or in furtherance of any plan of reorganization, the 
Court will consider the fairness of the terms and condi¬ 
tions of such plan of reorganization. Notice is hereby given 
of the hearing above referred to and such hearing will 
be had without further notice to any party.” 

All provisions in said decree and in the advertisement tend 
also to prevent persons from making offers or bidding upon 
the property—notwithstanding the duty of the Trustee and 
the Court to consider any and all bids that may be offered 
at anv time before the confirmation of the sale. 

3. The effect of such decree and advertisement had a 


tendency to prevent bidders qualifying under the terms 
thereof. There was only one bidder, the Noteholders’ Com¬ 
mittee, which was the only bidder qualifying under the 
terms. No bid was offered or could have been received 


from anyone other than said Committee, and the only bid 
received was from said Committee. Competition was dis¬ 
couraged. 

4. The said decree was improvidentlv passed and the 
sale thereunder improvidentlv held, for the reasons above 
set forth. And for the further reason that the service 


shown by the record upon Priscilla S. Totten was 
46 not personal service, in effect, but was merely at¬ 
tempted service by substitution, which can only be 
made under the provisions of Statute and there is no 
Statute authorizing that character of service as personal 
service in the District of Columbia. Though a proper party 
she was not before the Court and the decree pro confesso 
was erroneously passed. 

5. The property was declared sold for $250,000.00, which 
is Ontirely too small a sum and is an inadequate price for it. 

Three real estate experts made affidavits in this cause 
January 23, 1936 and then gave their opinion as to the 
value of the said real estate: 


James J. Lampton said that “in his opinion its present 
market value is Three Hundred and Ninetv-five Thousand 
$395,000.” 
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H. T. Wilder said that “in his opinion its present market 
value is $405,000.00.” 

William L. Beale in support of the application for Re¬ 
ceiver said he had made an appraisal of the property, and 
in the course of his said appraisal had made a personal 
inspection thereof; “and deponent had fixed the fair mar¬ 
ket value thereof, in his opinion, as of this date at the sum 
of Three Hundred Forty-five Thousand Dollars ($345,- 
000 .)” 

It is respectfully submitted that these exceptions should 
be sustained and the said sale set aside and held for 
naught. 

ANDREW WILSON 

May 26,193S. 

47 Affidavit of Andrew Wilson in Support of Ex¬ 
ceptions and Motion to Set Aside Sale. 

Andrew Wilson, being first duly sworn, deposes and says 
that he was present in front of The Oaklawn Apartment 
House at 4 o’clock P. M. May 17, 1938, and remained until 
the Auctioneer declared the property sold. The only bid 
made was one for Two Hundred and Fifty Thousand Dol¬ 
lars ($250,000.00) reported by the Trustee to affiant to have 
been made by the Noteholders’ Committee. The Trustee 
said to affiant that said Committee was the only bidder who 
had qualified to bid under the terms of the decree and the 
advertisement. 

ANDREW WILSON 


Subscribed and sworn to before me this 26th dav of Mav, 
1938. 


MARTHA F. FANSLER 
(Seal) Notary Public, D. C. 


48 Petition of JIowc Totten for Rents, <&c. 

Filed May 28 1938 

* * * 

Howe Totten respectfully petitions this Honorable Court 
as follows: 

1. That by deed dated December 1,1930 and recorded De¬ 
cember 3, 1930 in Liber 650S at Folio 16 of the Land Rec- 
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ords of the District of Columbia the Petitioner became the 
owner of the real estate described in paragraph III of the 
Bill of Complaint filed in this cause January 10, 1936, sub¬ 
ject to a then existing first deed of trust of record to secure 
the sum of $385,000.00. 

2. That on November 4, 1932, a Receiver was appointed 
for the property in Equity Xo. 54,982 in the Supreme Court 
of the District of Columbia and operated said property until 
November 27,1935 when a final decree was entered appoint¬ 
ing substituted Trustees under the deed of trust, but by 
the decree the prayer for foreclosure was denied and leave 
to amend the Bill in that cause was denied and the prop¬ 
erty was restored to the possession of your Petitioner. 

3. That in a new cause Equity Xo. 60,425 for judicial 
foreclosure on February 17, 1936 the Court appointed Wil¬ 
liam P. Lockwood Receiver, who has since continued as 
such. 

4. That large sums in rents, issues and profits have been 
collected by said Receiver, but the same have not been paid 
to your Petitioner, though he is entitled thereto. That he 
does not know the amount but the reports of the Receiver 
filed and to be filed will disclose the amounts. 

A phase of this case went to the United States Court 
of Appeals for the District of Columbia and is Xo. 6782 in 
that Court. On pages 53 and 54 of the Record therein a 
Schedule is given of the gross receipts and the gross dis¬ 
bursements of operating expenses, including salary of 
$90.00 per month to a real estate agent. From No- 
49 vember 4, 1932 up to and including October 1935, the 
gross receipts were, to wit: $166,941.13 and the dis¬ 
bursements were, to wit: $58,933.79, leaving a balance of, to 
wit: $108,007.34. These figures do not include taxes, which 
were said to be $5,353.82 per year. Petitioner alleges that 
the receipts and disbursements were probably in the like 
proportion, though he does not have the data before him. 

5. He is informed, believes and therefore avers that there 
is now undisbursed in the hands of the present Receiver the 
sum of $23,021.90, as of May 20, 1938, and he also holds a 
certain sum for interest on two notes, the owners of which 
have not been located. 

Petitioner also claims these sums. 
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6. Petitioner also claims the funds paid into the hands 
of C. Chester Cavwood, Esq., while he operated said apart¬ 
ment house, less the necessary operating expenses. The 
said Caywood turned said funds over to the present Re¬ 
ceiver. 

7. Petitioner does not claim any part of said rents, issues 
and profits which were used for necessary operating ex¬ 
penses, repairs and taxes. 

8. Certain personal property during the Receiverships, 
owned by the Petitioner, was in said apartment house and 
he is entitled to reasonable compensation for the use there¬ 
of. The present Receiver used some of said personal prop¬ 
erty and has paid Petitioner $10.00 per month for the use 
thereof. Petitioner claims compensation for the use of all 
the personal property not compensated for by the Receiver. 

Premises considered Petitioner prays: 

1. That Petitioner may be awarded compensation for the 
use of his personal property in said apartment house from 
the time the premises went into the hands of C. Chester 
Caywood. Esquire until the present time, less the compen¬ 
sation which has been paid monthly by the present 
50 Receiver for a part of said personal property. 

2. That he may be awarded the sum now held by 
the Receiver, amounting to $23,021.90, and any other funds 
which he now holds for the purpose of paying interest. 

3. That he may be awarded the rents, issues and profits 
which went into the hands of C. Chester Caywood, Esquire, 
while he operated said apartment house, less the necessary 
expenses, which he later under the order of the Court 
turned over to the present Receiver. 

4. And for such other and further relief as to the Court 
may seem proper and the exigencies of the case may re¬ 
quire. 

HOWE TOTTEN 
Petitioner 

ANDREW WILSON 

Attorney for Petitioner. 

State of Maryland, ss : 

Howe Totten, being first duly sworn, deposes and says 
that he had read the foregoing and annexed Petition, by 
him subscribed, and knows the contents thereof; that the 
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statements therein of his own knowledge are true and those 
made upon information and belief he believes to be true. 

HOWE TOTTEN 
W. WELLFORD CARTER 


Subscribed and sworn to before me this 27th day of May, 


W. WELLFORD CARTER 


(Seal) 


Notary Public 


51 Motion to Return Funds to IIowc Totten. 

Filed May 28 1938 

* * # 

Now comes Howe Totten by Andrew Wilson, his Attor¬ 
ney, and moves the Court to direct the Receiver to return 
to Howe Totten the moneys paid by C. Chester Caywood 
to William P. Lockwood, Receiver, pursuant to the decree 
passed herein February 17, 1936. 

1. Because the said Howe Totten as the owner of the 
real estate described in the bill in this cause subject to a 
sum secured by a first deed of trust of record was entitled 
to the “rents, issues and profits” thereof; that said Cay- 
wobd pursuant to said decree paid the sum of $3,762.78, de¬ 
rived by him from the rents of said real estate, to the Re¬ 
ceiver William P. Lockwood. 

2. Because the said decree provides that the claim “to 
be asserted, if at all” by motion for the return of such 
moneys. 

3. The said Howe Totten hereby claims the said sum and 
respectfully asks that the same be paid to him. Reference 
is also hereby made to the Agreement of January 15, 1936, 
pursuant to which the Court made reference in said decree. 

Said Totten respectfully submits that he is entitled to 
the said sum of $3,762.78. 

ANDREW WILSON 

! Attorney for Rowe Totten. 
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52 Order Adjourning Hearing. 

Filed May 31 1938 

* • * 

This cause came on for hearing this day pursuant to the 
decree entered January 31, 1938, and the notices of hearing 
published and mailed by the Trustee, Francis W. Hill, Jr., 
pursuant thereto, and it is this 31st day of May, 1938, 
ORDERED, that the hearing upon the matters remain¬ 
ing to be determined and noticed for hearing by the decree 

C* C 1 v 

entered January 31,1938, be and they are hereby adjourned 
to June 6, 1938. 

ALFRED A WHEAT— 

Chief Justice. 

No objection 

DANIEL PARTRIDGE III 
Atty for Enoch H. Totten 


53 Order Adjourning Hearing. 

Filed June 6-1938 

* • * 

This cause came on for further hearing this day pursu¬ 
ant to the order entered herein May 31, 1938, the decree en¬ 
tered January 31,1938, and the notices of hearing published 
and mailed by the Trustee, Francis W. Hill, Jr., pursuant 
thereto, and it is this 6th day of June, 1938, 

ORDERED, that the hearing upon the matters remain¬ 
ing to be determined and noticed for hearing by the decree 
entered January 31, 1938, be and they are hereby ad¬ 
journed to June 13, 1938. 

ALFRED A. WHEAT, 

Chief Justice. 


54 Order Adjourning Hearing. 

Filed June 13 1938 

• • * 

This cause came on for further hearing this day pursu¬ 
ant to the order entered herein June 6, 1938, the decree en- 
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tered January 31, 193S, and the notices of hearing pub¬ 
lished and mailed by the Trustee, Francis W. Hill, Jr., pur¬ 
suant thereto, and it is this 13th day of June, 1938, 
ORDERED, that the hearing upon the matters remain¬ 
ing to be determined and noticed for hearing by the decree 
entered January 31, 193S, be and they are hereby ad¬ 
journed to June 17, 1938. 

ALFRED A. WHEAT— 

Chief Justice. 


55 Stipulation 

Filed June 17 1938 

• » # 

It is hereby stipulated by and between the parties to this 
cause and their counsel, except Priscilla Totten, that the 
deed from David L. Stern and Marie E. Stern, his wife, to 
Howe Totten, dated December 1, 1930 and recorded De¬ 
cember 3, 1930, in Liber 6508, folios 16 and 17, of the Land 
Records of this District, in the office of the Recorder of 
Deeds, conveying the property in suit, known as Oaklawn 
Terrace Apartments, contains the following provision, viz: 

“Subject to a first Deed of Trust of record for the sum 
of $385,000.00/’ 

and that the foregoing is the only reference in said deed 
to 1 the said deed of trust and the indebtedness secured 
thereby. 

Signed this 17th day of June, 193S. 

' PEELLE LESH DRAIN & BARNARD 

By B WOODRUFF WEAVER 

Attys for Pljfs & Int. Plffs. 

ANDREW WILSON 

Atty for deft Howe Totten. 

! DANIEL PARTRIDGE HI 

Atty for Enoch H. Totten 
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56 Answer to the Petition and Objections to Confirma¬ 

tion of Sale of Defendant Enoch E. Totten. 

Filed June 17 1938 

* • * 

Come now the plaintiffs John C. Harlowe and Elva D. 
Harlowe, and intervener plaintiffs Ralph P. Barnard et al., 
Noteholders’ Committee, and for answer to the petition 
and objections to confirmation of sale filed by the defen¬ 
dant Enoch H. Totten, respectfully show to the Court: 

1. Respondents admit that the Oaklawn Terrace Apart¬ 
ment is of fireproof terra cotta and brick construction, is 
in first class condition and is situated in a first class loca¬ 
tion, and admit that interest on the first trust and taxes 
are currently paid and that the receiver has a surplus of 
$23,000 in his hands. All other allegations in said para¬ 
graph are denied. 

2. Respondents admit that the defendant Enoch H. Tot¬ 
ten prepared the reorganization plan annexed as Exhibit 
I to said petition, and refer to same for a correct statement 
thereof. 

3. Respondents admit that the Noteholders’ Protective 
Committee promulgated a plan of reorganization by letter 
dated December 2, 1935, which said plan of reorganization 
is annexed as Exhibit II to said defendant’s petition, and 
reference thereto is made for correct statement thereof. 

4. Respondents deny that under said defendant’s reor¬ 
ganization plan the first deed of trust notes would be paid in 
full before they would be paid under the Committee’s re¬ 
organization plan; admit that the gross rentals from the 
property are about $63,000. per year; admit that said de¬ 
fendant’s plan of reorganization was submitted on Oc¬ 
tober 2,1935, with the consent of the defendants Howe Tot¬ 
ten and the Kaufmann-Goldnamer Company; and admit 
that the Noteholders’ Committee rejected the said defen¬ 
dant’s said reorganization plan. All other allegations in 

said paragraph contained are denied. 

57 5. Respondents deny that the Committee’s letter 
of December 2, 1935, concealed and failed to reveal 

to noteholders any material fact, and deny that the Com¬ 
mittee has falsely represented to the noteholders that the 
defendant Howe Totten invested no funds in said prop- 
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erty other than the funds which he derived from the opera¬ 
tion thereof, and have no information upon which to admit 
or deny that the said Howe Totten invested $25,862.25 cash 
in the property, but admit that equities in two pieces of 
property located in the District of Columbia were trans¬ 
ferred by the said Howe Totten as a part of the purchase 
price; and deny that any alleged false representations in 
said letter contained influenced noteholders in their atti¬ 
tude toward the defendants Howe Totten and Enoch H. 
Tdtten, and deny that any noteholders deposited their 
notes or failed to dissent from the Committee’s plan after 
receipt of said letter of December 2, 1935, relying upon 
any alleged false representations or concealments. 

6. Respondents admit that defendant Enoch II. Totten 
thereafter communicated with David L. Stern noteholders 
and solicited deposit of notes to effectuate his said reor¬ 
ganization plan. Respondents deny that any complaint 
was filed or instigated by the Noteholders’ Committee or 
any member thereof. Respondents have no information 
upon which to admit or deny the remaining allegations in 
said paragraph contained. 

7. Respondents admit that the Committee and its mem¬ 
bers are prohibited, under the deposit agreement, from 
holding of record and/or beneficiallv anv of the Stern first 
trust notes, or from dealing or trading in said notes, and 
allege that said Committee and its members have complied 
with said provisions of the deposit agreement. Respon¬ 
dents admit that from time to time various persons or com¬ 
panies have purchased some of said Stern first deed of 
trust notes, but have no information upon which to admit 
or deny the remaining allegations in said paragraph con¬ 
tained. 

58 8. Respondents admit the allegations of para¬ 

graph 8. 

9. Respondents deny the allegations of paragraph 9. 

10. Respondents deny the allegations of paragraph 10. 

11. Respondents deny that the terms of sale chilled the 
bidding or gave to the said Committee a great advantage in 
bidding in the property. 

12. Respondents deny that the defendant Enoch H. Tot¬ 
ten has not received a fair chance to present his reorgani¬ 
zation plan, and have no information upon which to admit 
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or deny the remaining allegations in said paragraph con¬ 
tained. 

13. Further answering said petition, respondents aver 
that the Noteholders’ Committee has on deposit first deed 
of trust notes aggregating $328,1*50., and that none of the 
persons who have deposited said notes with the Committee 
have indicated any dissatisfaction or desire to withdraw 
their notes, but, to the contrary, many non-depositing note¬ 
holders have indicated a desire to deposit with the Com¬ 
mittee, and that the Committee’s plan of reorganization is 
in all respects fair and equitable and in the interests of the 
first trust noteholders. 

Respondents further allege that the terms of sale fixed 
by this Court were in all respects fair and proper, and no 
objection was made to the terms thereof when the decree 
was signed by this Court, and that the price bid for the 
property is a reasonable price and the sale should there¬ 
fore be confirmed. 

WHEREFORE, THE PREMISES CONSIDERED, re¬ 
spondents pray: 

1. That the Court enter an order herein confirming the 
sale of the property to the Noteholders’ Committee. 

2. That an order be entered herein approving the plan 
of reorganization, and for such other and further relief as 
the cause may require and to the Court may seem meet and 
proper. 

JOHN C. HARLOWE, 

ELVA D. HARLOWE, 

Plaintiffs. 

59 RALPH P. BARNARD, 

PAUL SLEMAN, 

CHARLES E. QUIGLEY, 

C. F. R. OGILBY, 

B. WOODRUFF WEAVER, 

Committee, 

By B. WOODRUFF WEAVER, 
Intervener Plaintiffs. 
PEELLE, LESH, DRAIN & BARNARD, 

Bv B. WOODRUFF WEAVER, 

Attorneys for Respondents. 
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District of Columbia, s $: 

I, B. Woodruff Weaver, being on oath first duly sworn, 

depose and say that I have read the foregoing and annexed 

answer subscribed by me, that I know the contents thereof 

and that I verilv believe the facts therein stated to be true. 
•> 

B. WOODRUFF WEAVER. 


Subscribed and sworn to before me this 16th day of June, 
1938. 


(Seal) 


R. S. HARRINGTON, 

Notary Public, D. C. 


60' Objections on Behalf of Defendant Howe Totten , to 
Plaintiffs Proposed Findings of Fact and Conclu¬ 
sions of Law. 

Filed June 23 1938 


1. The word “constructive” should be inserted before 
the word “notice” in first line of par. 1; insert the words 
“by the advertisement of sale”, after the words “interested 
persons”. 

2. This finding is objected to as in excess of the power 
of this Court, sitting in this case as a Court of Equity only. 

3. No objections. 

4. Objected to because it contravenes both chancery 
practice and the provisions of the equity rule of this Court 
relating to sales by Court Officers, viz, Rule 68. 

5. Objected to because of the weight of evidence against 
such a finding. 

6. Objected to because the evidence shows that the debt 
secured by the David L. Stern deed of trust, and the notes 
evidencing same, have both been barred bv the Statute of 
Limitation since October 29, 1935 and that said Statute of 
Limitation was invoked by plaintiff in this cause by the 
affidavit of said Stern, prepared and filed herein by 
plaintiffs counsel, or the application for the appointment 
of a receiver; and because the evidence, stipulation of rec¬ 
ord, and admissions in the bill of complaint, show that the 
defendant Howe Totten, did not, in the deed from said 
Stern to him, assume and agree to pay said trust indebted- 
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ness; and show that said Totten is not personally liable on 
the notes or otherwise; and furthermore that no deficiency 
judgment was prayed in and by the bill. 

Conclusions of Law. 

1. Objected to for the reasons stated in the written 
(il objections and exceptions to confirmation heretofore 
filed in this cause. 

2. Objected to for the reasons advanced in support of ob¬ 
jections to proposed finding of fact No. 6. Also because 
Sec. 95 of D. C. Code, relating to foreclosure suits, provides 
for application of proceeds of sale thereunder to a defi¬ 
ciency, only by *‘a decree in personam, against the mort¬ 
gagor or other party to the suit who is liable for the pay¬ 
ment of the mortgage debt” and defendant Ilowe Totten 
cannot be made liable by decree for the debt or any defi- 
ciencv. 

Respectfully submitted, 

ANDREW WILSON 
EDWARD S. DUVALL 
Attorneys for Defendant 
Howe Totten . 


Findings of Fact and Conclusions of Law Proposed on 
Behalf of the Defendant Howe Totten. 

• mm 

Findings of Fact 

1. The constructive notice of the hearing on confirmation 
and consideration of the fairness of the Noteholders’ Com¬ 
mittee’s plan of reorganization has been duly given to all 
interested persons by the advertisement of sale. 

2. That the Noteholders’ Committee is not guilty of 
fraud, either actual or constructive, and has acted in a man¬ 
ner consistent with the rights and interest of the Notehold¬ 
ers and has done nothing inconsistent with honesty of pur¬ 
pose and fair dealing. 

3. That the defendant Howe Totten did not, by the deed 

to the property from David L. Stern, dated Decem- 
62 ber 1,1930, or otherwise, assume, or agree to pay the 
debt of $385,000.00 which was secured by the deed of 
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trust of record, which was on the property in suit, when the 
said Stern's deed was passed. Said Howe Totten is not 
liable on the notes evidencing said indebtedness secured by 
deed of trust, by any act of renewal thereof, or otherwise. 

4. That the debts secured by said deed of trust on the 
property in suit, and the notes evidencing same, are barred 
by the Statute of Limitations, which has been invoked as to 
the same by plaintiffs. 

5. That all movable personal property on the premises in 
the lobby and the furniture stored in the basement in so far 
as the same is shown by the testimony of the witness David 
L. Stern to have been sold and transferred by said witness 
to Howe Totten with the said Oaklawn Terrace Apartments, 
and to have been on the premises in November 1936, as well 
as two Rollaway beds in two certain apartments of said 
building, are the property of Howe Totten; and that said 
two beds have been used by the Receiver in this cause from 
the inception of the Receivership to the present time with¬ 
out compensation to said Howe Totten for such use. 

6. That there is no deficiency of the debt secured by said 
deed of trust. 

Conclusions of Law. 

1. That no decree in personam for any deficiency may be 
entered against the defendant Howe Totten. 

2. That no application of any part of the funds collected 
by the Receiver herein may be applied on the difference be¬ 
tween the trust indebtedness and the sale price of the prop¬ 
erty. 

3. That the funds collected by the Receiver, from rents, 
profits and issues, derived from the property in suit, shall 
be turned over to the defendant Howe Totten record owner 

of the property, after proper deductions for costs 
63 and expenses of administration, repairs and taxes. 

4. That defendant Howe Totten is entitled to fair 
compensation from the Receiver for his use of said two 
Rollaway beds. 

5. That the Receiver in this cause should now disburse to 
the defendant Howe Totten that certain sum of money set 
up as a reserve by Receiver in Equity No. 54982, Jerome F. 
Barnard, to pay accrued and accumulated interest on two 
certain notes, the holders of which were not found by said 
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Receiver up to the time when he settled his accounts and 
was discharged as Receiver in that cause, which said re¬ 
serve amounted to and was turned over to 

the Receiver in this cause with the consent of the defendant 
Howe Totten for payment of said interest if and when said 
Noteholders were found. That the evidence shows that the 
noteholders have not been found. 


Chief Justice. 

Dated this day of June, 1938. 


Decree Confirming Sale 

* * * 

This cause came on to be heard pursuant to paragraph 
numbered 5 of the decree of foreclosure entered herein Jan¬ 
uary 31, 1938, the notices of sale and hearing published by 
the Trustee, Francis \Y. Hill, Jr., and mailed to all holders 
of notes secured by first deed of trust on the property, and 
on the* report of sale of the said Trustee and the recommen¬ 
dation contained therein and on the objections and excep¬ 
tions filed to the confirmation of the sale so reported and 
upon the motion and petition of defendant Howe Tot- 
64 ten for the return of rent monies received by the Re¬ 
ceiver herein and upon other proceedings herein, and 
testimony was taken upon the issues raised by the said ob¬ 
jections and exceptions and said issues were argued by 
counsel, and upon consideration thereof it is by the Court 
this.day of 1938, 

Adjudged, Ordered and Decreed: 

1. That the said Trustee’s report of sale filed herein be 
and is hereby in all respects ratified and confirmed. 

2. That the sale of the property described in the said de¬ 
cree of foreclosure to Ralph P. Barnard, Paul Sleman, 
Charles E. Quigley, C. F. R. Ogilby and B. Woodruff 
Weaver, Noteholders’ Committee, for the sum of $250,- 
000.00 all cash, be and the same is hereby approved, ratified 
and confirmed. 

3. That the said Francis W. Hill, Jr., be and he hereby is 
authorized and directed to execute a good and sufficient deed 
and acknowledge the same agreeably to law, conveying said 
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property to the said Noteholders’ Committee or as it may 
direct, free, clear and discharged of all claims of the par¬ 
ties to this cause and of any person or persons claiming by, 
from or under them, or any of them upon completion by the 
purchaser of the terms of sale, and the said purchaser shall 
have thirtv da vs from the date of the entrv hereof, or such 
further time as this Court may allow, within which to com¬ 
plete payment of the purchase price if no appeal is filed, or, 
if an appeal is tiled, the purchaser shall complete payment 
of its purchase price within thirty days after this decree 
shall become final, or within such additional time as may 
be allowed bv this Court. 

4. That upon the production of said deed or a certified 
copy thereof the defendant Howe Totten shall remove from 
the premises all personalty belonging to him and thereupon 
the Receiver, William P. Lockwood, shall surrender posses¬ 
sion of the property sold unto the new purchaser. 
65 i 5. This cause is hereby referred to the Auditor to 
take and state the accounts of the Receiver, as well 
as the account of the Trustee, Francis W. Hill, Jr., to ascer¬ 
tain all parties who are holders of notes secured by the 
David L. Stern deed of trust and the distributive share of 
each in the net funds derived from the sale of the property 
and the net receipts from rents, profits and issues; also to 
receive evidence concerning anv claims of counsel for al- 
lowances for legal services rendered in this cause and to 
make recommendation concerning a fair and reasonable 
compensation for such services; said Auditor to make his 
report on the foregoing in conformity with the Rules of the 
Court and this decree. 

6. The Court hereby overrules defendant, Howe Totten’s 
certain written objections to the confirmation of the Trus¬ 
tee’s sale, and also overrules the petition and motion of said 
defendant for the return of all monevs collected bv the Re- 
ceiver herein less taxes, administration expenses and re¬ 
pairs. 

7: The sum of.Dollars in the hands 

of the Receiver is hereby awarded to the defendant Howe 
Totten, the same being unused monies turned over to said 
Receiver by Jerome F. Barnard, the Receiver in Equity 
cause No. 54,982 upon the termination of that Receivership, 
the same having been set up by said Receiver Barnard as a 
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reserve to pay accrued and accumulated interest on two 
notes secured by tlie Stern deed of trust, the holders of 
which he had been unable to find and whose whereabouts 
are still unknown. The defendant Howe Totten is also 
awarded the sum of.Dollars as com¬ 

pensation for the use by the Receiver herein of two metal 
beds from the inception of the Receivership to the date 
hereof. The Receiver is hereby authorized to pay the two 
aforesaid sums to the defendant Howe Totten, or his At¬ 
torneys of record. 

8. William P. Lockwood, the Receiver herein, is 
GG hereby made a party plaintiff to this cause. 

9. The said Trustee, Francis W. Hill, Jr., is au¬ 
thorized and directed to credit upon the amounts due from 
said purchaser such amounts as will, upon such settlement 
being made, be the distributive share of the cash in the pos¬ 
session of the Trustee at the time of settlement, payable on 
all notes of the said David L. Stern series of notes tendered 
by the said purchaser, properly endorsed, for credit there¬ 
on of payment in the amount so to be credited on the pur¬ 
chase price. 

10. That from and after the close of business May 17, 
1938, and until the delivery of possession to the purchaser, 
as above provided for, said Receiver shall operate the said 
property as heretofore for the account of the purchaser, 
provided said purchaser shall complete his purchase and 
become entitled to a conveyance of said property. 

11. That the Noteholders’ Protective Committee shall ac¬ 
cept for deposit all noil-deposited notes offered for deposit 
within thirty days after the mailing of a postal card notice 
addressed to non-depositors at their last-known addresses, 
notifying them that the Committee will so accept further 
deposit of notes within said thirty-day period. 

12. Jurisdiction of this cause is retained for further de¬ 
cretal orders to be entered upon the coming in of the Audi¬ 
tor’s Report. 


Chief Justice. 
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Findings of Fact and Conclusions of Law 
Filed June 23 1938 


The Court makes the following findings of fact: 

1. That notice of the hearing on confirmation and con¬ 
sideration of the fairness of the Noteholders’ Committee’s 
plan of reorganization has been duly given to all interested 
persons. 

2. That the plan of reorganization of the Noteholders’ 
Committee and the issuance of the securities of the new 
corporation arc in all respects fair and equitable and in 
the interests of the noteholders, and are approved by the 
Court. 

3. That the said Noteholders’ Committee is not guilty of 
fraud, either actual or constructive, and has acted in a man¬ 
ner consistent with the rights and interests of the note¬ 
holders and has done nothing inconsistent with honesty of 
purpose and fair dealing. 

4. That the sale was fairly and properly conducted and 
complied, in all respects, with the provisions of the decree 
for foreclosure entered herein January 31, 1938, and the 
rules of this Court. 

5. That the evidence does not disclose that there is any 
fair probability that any better bid than the $250,000 would 
be received if the bid is rejected and the property again 
offered for sale, and that under the evidence and the law 
and the circumstances of this case, the price is adequate. 

6. That there is due to the holders of notes of David L. 
Stern, dated October 30, 1929, secured by the deed of trust 
to foreclose which the sale herein was held, the sum of 
$384,500, with interest at 6% from April 30, 1938, the date 

of the last interest payment by the receiver herein, 
68 and that the net amount to be realized for the said 
noteholders from the said sale, augmented by the 
funds in the hands of the receiver herein, is less than said 


sum. 


Conclusions of Law 


1. The sale of the property to the Noteholders’ Commit¬ 
tee should be confirmed. 

2. The funds in the hands of the receiver should be ap¬ 
plied, along with the proceeds of sale, toward the satis- 
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faction of the debt represented by the Stern notes secured 
bv the deed of trust foreclosed in this cause. 

w 


Dated, June 23, 1938. 


ALFRED A WHEAT— 

Chief Justice. 


69 Decree Confirming Sale 

Filed June 23 1938 

* # * 

This cause came on to be heard pursuant to paragraph 
numbered 5 of the decree of foreclosure entered herein 
January 31, 1938, the notices of sale and hearing published 
by the Trustee, Francis \Y. Ilill, Jr., and mailed to all 
holders of notes secured by first deed of trust on the prop¬ 
erty, and on the report of sale of the said Trustee and the 
recommendation contained therein and on the objections 
and exceptions filed to the confirmation of the sale so re¬ 
ported and upon other proceedings herein, and testimony 
was taken upon the issues raised by the said objections and 
exceptions and said issues were argued by counsel, and 
upon consideration thereof it is by the Court this 23d day 
of June, 1938, 

Adjudged, Ordered and Decreed: 

1. That the said Trustee’s report of sale filed herein be 
and it is hereby in all respects ratified and confirmed. 

2. That the sale of the property described in the said 
decree of foreclosure to Ralph P. Barnard, Paul Sleman, 
Charles E. Quigley, C. F. R. Ogilby and B. Woodruff 
Weaver, Noteholders ’ Committee, for the sum of $250,000, 
be and the same is hereby approved, ratified and confirmed. 

2. That the said Trustee, Francis W. Hill, Jr., be and 
he hereby is authorized and directed to execute a good and 
sufficient deed and acknowledge the same agreeably to law, 
conveying said property to the said Noteholders’ Commit¬ 
tee or as it may direct, free, clear and discharged of all 
claims of the parties to this cause and of any person or 
persons claiming by, from or under them, or any of them 
upon completion by the purchaser of the terms of sale, and 
the said purchaser shall have thirty days from the 
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70 date of the entrv hereof, or such further time as 
this Court may allow, within which to complete pay¬ 
ment of the purchase price if no appeal is filed, or, if an 
appeal is filed, the purchaser shall complete payment of 
its purchase price within thirty days after this decree shall 
become final, or within such additional time as may be 
allowed by this Court. 

4. That upon production of said deed or a certified copy 
thereof the defendant Ilowe Totten shall remove from the 
premises all personalty belonging to him and thereupon 
the Receiver, William P. Lockwood, shall surrender posses¬ 
sion of the property sold unto the new purchaser. 

5! That the receiver herein, William P. Lockwood, is 
authorized and directed to state his accounts for the period 
ending as of the close of business on the date of sale, namely, 
May 17, 1938, and said receiver is directed to show in his 
said account the net balance remaining in his hands as 
payable to Francis W. Hill, Jr., the trustee appointed to 
make the sale herein, and said balance is directed to be 
received by said trustee and added to the net proceeds of 
foreclosure sale, and the said proceeds of foreclosure sale, 
as so augmented, shall he disposed of by the said trustee 
in all respects as though said net balance received from 
the said receiver were a part of the proceeds of sale. 

6. The said trustee, Francis W. Hill, Jr., is authorized 
and directed to credit upon the amounts due from said pur¬ 
chaser such amounts as will, upon such settlement being 
made, be the distributive share of the cash in the possession 
of the trustee at the time of settlement, payable on all 
notes of the said David L. Stern series of notes tendered 
by the said purchaser, properly endorsed, for credit 
thereon of payment in the amount so to be credited on the 
purchase price. 

71 7. That from and after the close of business May 
17, 1938, and until the delivery of possession to the 

purchaser, as above provided for, said receiver shall op¬ 
erate the said property as heretofore for the account of 
the purchaser, provided said purchaser shall complete his 
purchase and become entitled to a conveyance of said 
property. 

8. That the Noteholders’ Protective Committee shall ac¬ 
cept for deposit all non-deposited notes offered for deposit 
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within thirty days after the mailing of a postal card notice 
addressed to non-depositors at their last-known addresses, 
notifying them that the Committee will so accept further 
deposit of notes within said thirty-day period. 

9. That all questions not heretofore or hereby disposed 
of be and they are hereby adjourned to the 25th day of 
Julv, 1938. 

ALFRED A. WHEAT— 

Chief Justice. 

The defendant Howe Totten notes an exception to the 
signing foregoing decree; and a special exception to para¬ 
graph 5 thereof 

The defendant Howe Totten in open court notes an ap¬ 
peal to the United States Court of Appeals for the District 
of Columbia, which is allowed, and the undertaking for 
costs on appeal is fixed at One Hundred Dollars or in lieu 
thereof a deposit of Fifty Dollars in cash 

ALFRED A. WHEAT— 
Chief Justice. 


72 Memoranda 

JULY 6—1938. 

Time for filing Statement of Evidence extended to and 
including August 2, 1938. 


JULY 12—1938. 

$5 deposited by Howe Totten. 

$50 deposited by Howe Totten on appeal in lieu of bond 
on appeal. 


AUGUST 2—1938. 

Statement of Evidence—filed. 


SEPTEMBER 15—1938. 

Statement of Evidence—submitted. 
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73 Assignment of Errors on Behalf of Howe 

Totten. 

Filed September 15 1938 
* * * 

1. The decree for foreclosure and sale is fatally defective 
for failure of the ('ourt to state in and by said decree the 
sum then due under the deed of trust, and therefore all sub¬ 
sequent proceedings, including the decree of June 23, 1938, 
are nullities. 

2. The Court erred in overruling the motion to strike 
portions of the Bill of Complaint and erred in appointing 
a Receiver for the property and rents. 

3. The Court erred in overruling defendants suggestion 
that Priscilla S. Totten, a party defendant, had not been 
served with a summons to answer and was not before the 
Court, and the decree pro confesso was improvidentlv 
granted. 

4. The Court erred in overruling this defendant’s excep¬ 
tions to confirmation of the Trustee’s sale; and in confirm¬ 
ing the sale. 

5. The Court erred in ruling that the service of summons 
on a daughter in the household of Priscilla S. Totten, was 
good “personal service” on said defendant; and that the 
said defendant was before the Court. 

6. The Court erred in denying Howe Totten’s Petition 
for payment to him of rents collected by the Receiver, less 
administrative costs and expenses, and payments for taxes 
and repairs; and ruling that the rents in the receiver’s 
hands belonged to the Noteholders Committee. 

7. The Court erred in overruling Howe Totten’s Motion 
to pay over to him the moneys paid to Receiver William P. 
Lockwood by C. Chester Cay wood, amounting to $3,762.17. 

8. The Court erred in ruling that the terms and condi¬ 

tions of sale fixed by the order of January 31, 1938, 
14 and the Trustee’s advertisement, for sale of the 
property, were lawful and proper. 

9. The Court erred in ruling that the price of $250,000.00, 
at which the property was sold by the Trustee, was ade¬ 
quate. 

10. The Court erred in its findings of fact and conclusions 
of law. 
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11. The Court erred in rejecting this defendant’s pro¬ 
posed findings of fact and conclusions of law. 

12. The Court erred in overruling this defendant’s objec¬ 
tions to the findings of fact, and conclusions of law, which 
were submitted on behalf of plaintiffs and adopted by the 
Court. 

13. The Court erred in approving the plan of reorganiza¬ 
tion of the Noteholders Protective Committee, it being with¬ 
out jurisdiction to do so. 

• 14. The Court erred in including in the final decree, the 
matter set forth in Paragraph 5, thereof. 

15. The Court erred in signing and entering the decree 
of June 23, 1938. 

16. And other errors apparent on the face of the record 
and to be argued on the appeal. 

ANDREW WILSON 
EDWARD S. DUVALL, 
Attorneys for defendant, 

Howe Totten. 

Receipt of a copy of Assignment of Errors on this 14th 
day of September 1938 is hereby acknowledged. 

PEELLE LESH DRAIN & BARNARD 
by B WOODRUFF WEAVER 
Attorneys for Plaintiffs and 
Intervener Plaintiffs. 


75 District Court of the United States for the 

District of Columbia 

Tuesday, September 27, 1938. 

The Court resumes its session pursuant to adjournment, 
Mr. Chief Justice WHEAT presiding. 

# # * 

Come now the parties hereto by their respective attor¬ 
neys of record, and thereupon, the plaintiffs by their attor¬ 
neys present to the Court, their Statement of Evidence 
taken at the trial of this cause and heretofore submitted 
herein, and pray that the same be signed and made of rec¬ 
ord, nunc pro tunc, which is hereby accordingly done. 

ALFRED A. WHEAT, 

Chief Justice. 
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76 Designation of Record on behalf of Defendant 

Howe Totten. 

Filed July 27 1938 

* * # 

The Clerk will please prepare a transcript of the record 
herein. 

In making up the transcript of record on appeal the 
Clerk will please include the following, viz: 

1. Bill of Complaint and Rule to Show Cause. 

2. Memo of Order granting leave to Noteholders’ protec¬ 
tive Committee to intervene. 

3. Memo—Intervening Petition of Noteholders’ Protec¬ 
tive Committee filed. 

4. Affidavit of David L. Stern, filed January 16, 1936 
(memo) 

5. Order appointing William P. Lockwood, Receiver— 
Memo. 

6. Motion on behalf of Howe Totten to strike parts of 
Bill of Complaint. 

7. Order denying motion to strike and exceptions. 

8. Memo—Marshal’s Return as to (4) defendant, Pris¬ 
cilla S. Totten. 

9. Answer of defendant, Howe Totten, to Bill of Com¬ 
plaint. 

10. Decree pro confesso against Priscilla S. Totten and 
David L. Stern, December 22, 1936. 

11. Memos—orders to pay interest on notes and excep¬ 
tions. 

12. Suggestion that (4) defendant Priscilla S. Totten 
was not “personally” served with summons to answer Bill 
of Complaint. 

1 13. Decree for foreclosure and sale, January 31, 1938. 

14. Memo—Continuances from May 17, 1938 to 

77 June 16, 1938. 

15. Report of Sale by Francis W. Hill, Jr., Trus¬ 
tee, with Exhibit A only. 

16. Exceptions to Sale on behalf of defendant Howe 
Totten. 

17. Petition on behalf of Howe Totten for rents collected 
by William P. Lockwood, Receiver. 

17 1 / 4. Stipulation filed June 17,1938, regarding deed from 
David L. Stern conveying property to Howe Totten. 
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18. Motion on behalf of Howe Totten for return of moneys 
turned over to William P. Lockwood, Receiver, by C. Ches¬ 
ter Caywood. 

19. Objections on behalf of Howe Totten to proposed 
findings of fact and conclusions of law. 

20. Counter proposals for findings of fact, and conclu¬ 
sions of law—counter form of final decree. 

21. Final Decree confirming sale etc.—appeal by Howe 
Totten noted in open court to U. S. Court of Appeals for 
D. C-, memo—undertaking on appeal fixed at $100.00, or 
$50.00 cash deposit. 

22. Deposit by Howe Totten of $5.00 and $50.00 in lieu 
of undertaking on appeal—memo. 

23. Order extending time for Howe Totten to file State¬ 
ment of Evidence—memo. 

24. Assignment of Errors. 

25. This Designation of Record. 

ANDREW WILSON 
EDWARD S. DUVALL. 

Attorneys for Defendant 
Howe Totten. 

78 Copy of the foregoing received this 27th day of 
July, i93S. 

PEELLE LESH DRAIN & BARNARD 

B WOODRUFF WEAVER 

Attorneys for Plaintiffs , and 
Intervener Pltffs. 

WILLIAM P. LOCKWOOD 
Receiver. 


79 Counter Designation of Record 

Filed August 2—1938 

* • # 

Come now plaintiffs and designate parts of the record 
to be included in the transcript in addition to those desig¬ 
nated by the defendant, Howe Totten, namely: 

1. January 23, 1936, affidavit of William L. Beale in sup¬ 
port of application for receiver. 
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2. February 17,1936, decree appointing William P. Lock- 
wood receiver. 

3. June 25, 1937, order authorizing payment of interest. 

4. June 29, 1937, notation of appeal by Howe Totten. 

5. July 6, 1937, memorandum of undertaking on appeal. 

6. July 14, 1937, memorandum designation of record. 

7. July 14, 1937, memorandum assignment of errors. 

8. September 15, 1937, memorandum record delivered to 
Halper, attorney for Howe Totten. 

9. November 2, 1937, order authorizing payment of in¬ 
terest. 

10. January 31, 1938, findings of fact and conclusions of 
law. 

11. May 5,1938, order authorizing payment of interest. 

12. May 20, 1938, affidavit of Hill, trustee, as to mailing 
notices of sale (omit Exhibit A). 

13. May 20, 193S, report of sale by Francis W. Hill, trus¬ 
tee, and all exhibits. 

14. June 17, 1938, answer of plaintiffs to the exceptions 
to sale and motion to set it aside filed by Howe Totten. 

15. June 23, 1938, findings of fact and conclusions of law. 

PEELLE, LESH, DRAIN & BARNARD 
by B WOODRUFF WEAVER 

Attorneys for plaintiffs and 

intervener plaintiffs. 

80 Copy of the foregoing counter-designation of rec¬ 
ord received this 2nd day of August, 1938. 

ANDREW WILSON and EDWARD S. DUVALL 
By EDWARD S. DUVALL 

Attorneys for defendant, IIowe Totten. 

81 District Court of the United States for the 

District of Columbia 

United States of America, 

District of Columbia, ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 80, both inclusive, 
to be a true and correct transcript of the record, according 
to directions of counsel herein filed, copies of which are 
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made part of this transcript, in cause No. 60425 in Equity, 
wherein John 0. Harlowe and Elva D. Harlowe are Plain- 
titYs and Enoch H. Totten, Ruth C. Totten et al, are De¬ 
fendants, as the same remains upon the files and of record 
in said Court. 

In Testimony Whereof, I hereunto subscribe my name 
and affix the seal of said Court, at the City of Washington, 
in said District, this 21st day of October, 1L93S. 

C. E, STEWART, 

(Seal) Clerk. 

82 United States Court of Appeals for the District of 
Columbia Filed Oct 26 1938 Joseph W. Stewart. 
Clerk 

In the District Court of the United States 
for the District of Columbia. 

Equity No. 60,425. 

John C. Harlowe, et al., Plaintiffs , 

v. 

Enoch H. Totten, et al., Defendants. 

Statement of Evidence. 

Be it remembered that this cause came on for final hear¬ 
ing before Mr. Chief Justice Wheat on the 18th day of 
January, 1938, and upon the following adjourned dates, to 
wit, June 17, 20, 21 and 23, and proceedings were had, 
evidence offered and given, rulings made by the Court, and 
exceptions taken by the defendant, Howe Totten, and al¬ 
lowed by the Court as hereinafter shown, there being pres¬ 
ent on said occasions counsel for the respective parties, but 
at no time did the defendant, Priscilla S. Totten appear be¬ 
fore the Court either by Attorney or in her proper person: 

And thereupon, at the first session of the Court on said 
January 18, 1938, counsel for the defendant, Howe Totten 
called to the attention of the Court their written suggestion 
that there was one party to the case, namely, Priscilla S. 
Totten, who was not regularly before the Court by reason 
of an error that was inadvertently made, probably by the 
Marshal’s office, and further suggested to the Court that 
Mr. Filhelly, Assistant United States Attorney, represent- 
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ing the Marshal, was present and might make some state¬ 
ment concerning it. Mr. Filhelly stated that the Senior 
Deputy Marshal called his attention to what the facts were 
with respect to the defendant number 4, one Mrs. Totten. 

The Court: Priscilla S. Totten ? 

Mr. Filhelly answered yes, to said question propounded 
by the Court and proceeded to say that service apparently 
was made upon her by leaving a copy or leaving a summons 
with an adult member of the household, whom he believed 
was her daughter. The entrv was then made bv the 
S3 Deputy Marshal, but he made the service as a com¬ 
plete personal service. I believe on the outside of 
the jacket itself, your Honor, is a photostat copy of the ser¬ 
vice, the original service made, showing that it was made 
upon an adult member of the family, and then later on the 
return was made on the records just “personal service”, 
without any details. Those are the facts as I understand 
them. 

Thereupon counsel for the defendant, Howe Totten, fur¬ 
ther stated to the Court that he considered it to be his duty 
to call his Honor’s attention to that and sav that the record 
shows that a decree pro confesso was taken by counsel for 
plaintiffs upon the theory that she, Priscilla S. Totten, was 
personally served: but he thought that it was not personal 
service; that it was substituted service and that the record 
is wrong. He further stated that the question arises, 
thfcn, whether or not this party is properly before the Court 
and whether she is a necessary party, and thereupon the 
following occurred: 

The Court: Was there a judgment by default taken 
against her? 

Mr. Wilson: Decree pro confesso. 

Mr. Wilson: It was taken against her, and that recites, 
having been personally served, I think. 

I think it was not personal service. Whether she is or 
not, of course, is another question. 

Mr. Weaver: In this case there is a photostatic copy of 
the Marshal’s slip. 

The Court: Of course we do not want to waste a lot of 
time if there is anything wrong here. 

1 Mr. Weaver: Xo, your Honor. We are ready to stand on 
the service as made. 
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Thereupon, after further argument the said Marshal’s 
slip was introduced in evidence by counsel for plaintiffs 
and reads as follows: 

S4 1-29-36 P PRISCILLA S. TOTTEN S 

By service Mrs. Tottens daughter an adult 
member of household. 

2909-X St. N. W. as directed 

JOHN B. HOLLOHAN 

Deputy 

Counsel for defendant Howe Totten thereupon referred 
the Court to the decree pro confesso, which was entered 
against said defendant Priscilla S. Totten on December 22, 
1936 and urged upon the Court that said decree was im¬ 
proper in reciting that there was personal service had on 
said defendant. 

Thereupon the following occurred: 

“Mr. Weaver: Your Honor, I might also suggest that 
counsel raising the point represent Howe Totten and not 
Priscilla S. Totten. The point is not raised by the only de¬ 
fendant who might have the right to complain of this ser¬ 
vice. 

The Court: Is she represented by counsel? 

Mr. Weaver: She is not represented by counsel; she is 
not here in this cause and she is not here this morning, so 
far as I am informed. 

The Court: I always thought that personal service in¬ 
cluded service by leaving a copy, as the rule provides. I 
think I will have to hold that that service was good. 

Mr. Wilson: And for the purpose of the record, I note 
an exception to your Honor’s ruling. 

Mr. Weaver: Yes; that is as Attorney for Howe Totten? 

Mr. Wilson: Yes; I do not appear for anybody here 
except Howe Totten. 

85 The Court: You represent whom? 

Mr. Wilson: I represent Howe Totten; I do not 
represent Priscilla Totten. 

The Court: He is the husband, is he ? 

Mr. Wilson: He is the husband. 

Counsel for defendant Howe Totten stated to the Court 
on his behalf that there was no point in resisting the fore- 
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closure because the debt is admittedly due and that after 
forclosure there will be a deficiency; but that after the final 
decree and the report of the trustees there may be some 
questions as to the funds in the hands of the Receiver and 
it was not thought to be necessary to burden the Court with 
that now. And the Court said that that was not before him. 
Counsel for Howe Totten then waived any testimony as to 
plaintiffs' right to foreclose, unless the hitters’ counsel de¬ 
sired to introduce it. 

Sometime during the foregoing proceeding counsel for 
the defendant, Enoch H. Totten, announced that Mrs. Pris¬ 
cilla S. Totten was in Court on call as a witness for Enoch 
H. Totten. 

Thereupon, to maintain the issues on their part joined 
the plantiffs produced B. Woodruff Weaver as a witness 
on their behalf, who testified as follows: * * 

The deed of trust dated October CIO, 1929, recorded on 
said day from David L. Stern et ux to Luther A. Swartzell 
and Edmund D. Rheem, Trustees and recited in the bill of 
complaint was introduced in evidence marked “Plaintiffs’ 
Exhibit Xo. 1—1-18-38, J.J.S.” Material parts thereof are 
as follows: 

It is to secure the sum of Three Hundred Eightv-five 
Thousand Dollars ($385,000.00), for money loaned and ad¬ 
vanced, for which David L. Stern had executed and deliv¬ 
ered unto John H. Holmead, Payable to his order in three 
years after date the said Stern’s 490 certain promissory 
notes of even date, numbered from 1 to 490 respectively, 
with interest thereon, payable semi-annually, at the rate of 
six per centum per annum until paid. The principal and 
interest being payable at the office of Swartzell, Rheem & 
Hensev Company. (Here follows a description of the prop¬ 
erty, it being the same as set forth in the Bill of Com¬ 
plaint.) 

86 To have and to hold the said described land and 
premises unto and to the only use of the said parties 
hereto of the second part, the survivor of them, his heirs 
and assigns or substituted trustee, in fee simple; 

In and upon the uses and trusts hereinafter declared, 
that is to say: 

In trust to permit the said parties hereto of the first part 
their heirs and assigns, to use and occupy the said described 
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land and premises, and the rents, issues and profits thereof 
to take, have and apply to and for their sole use and benefit, 
until default be made in the payment of any of said promis¬ 
sory notes hereby secured, or of any extensions or renewals 
thereof, or of any instalment of interest thereon, when and 
as the same shall become due and payable, or of any taxes, 
assessments, insurance or quarterly payments of interest 
as required by the covenants herein contained, or of any 
commission or expense or other matter of indebtedness 
hereby secured as herein provided for. 

And upon the full payment of all of said notes and of all 
extensions or renewals thereof, and the interest thereon, or 
upon prepayment thereof with interest and advance inter¬ 
est thereon as therein provided, and of all moneys advanced 
or expended as herein provided, and of all other proper 
costs, (including cost of advertising), charges, commissions, 
half commissions and such commissions as may be allowed 
by law and are not otherwise herein provided for, and ex¬ 
penses incurred by means of these trusts, at any time before 
the sale hereinafter provided for, to release and reconvey 
the said described premises in fee unto, and at the cost of, 
the said David L. Stern or the party or parties then claim¬ 
ing under him. * * # 

The witness, Weaver, further testified that he is an At¬ 
torney associated in the practice of law with the firm of 
Peelle, Lesh, Drain and Barnard; that that firm represents 
the plaintiffs and the intervenors, the Noteholders’ Protec¬ 
tive Committee; that John C. and Elva H. Harlowe, the 
original plaintiffs, had notes numbered 195 and 291 for 
$1500.00 respectively, dated October 30, 1929, upon which 
interest has been paid to October 30,1937. Said notes 
87 were two of the notes secured by said deed of trust. 

They were offered and admitted in evidence. All in¬ 
terest is paid to date by the Receiver. In addition to the 
above notes the Noteholders’ Protective Committee have a 
large number of the notes, the same being a part of the 
notes secured by the said deed of trust. The witness intro¬ 
duced in evidence, of a like issue of the notes, notes aggre¬ 
gating $311,050.00. These were admitted in evidence. He 
also introduced in evidence another note, being number 6 
of the series, for $2000.00 payable to the order of Walter B. 
Guy, and also a certificate of deposit of the Committee num- 
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bered 153, issued in the name of Elsie D. Perkins for note 
262 for $500.00, and a letter signed by Miss Perkins as to 
the loss of that note, the same was admitted in evidence. 
The witness said the total aggregate of the amount of the 
notes that he had offered in evidence is $315,050.00 

When the suit was tiled there were 278 noteholders, of 
which 195 reside in the District of Columbia, 80 in the 
United States, two abroad, and one could not be located. 
As of yesterday (January 17, 1938) there were 264 note¬ 
holders, 185 in the District of Columbia, 77 in the United 
States and two abroad. 

The suit was filed as a class suit by one on behalf of all. 
There has been a good deal of activity in these negotiable 
instruments. They have changed hands from time to time. 
There are less noteholders now than when the list was filed. 

Interest is payable semi-annually and no interest is due 
on those notes. Interest will be due on the notes in April of 
this year. There is no default in interest. Xo part of the 
principal has been paid except $500.00. Counsel for Howe 
Totten conceded that the unpaid balance of the principal is 
$384,500.00. The notes in evidence showed that Howe Tot¬ 
ten did not sign, never endorsed and never extended any of 
said notes. 

Thereupon counsel for plaintiffs announced the close of 
their case for foreclosure. 

William P. Lockwood called as a witness for and on be¬ 
half of defendant, Enoch H. Totten, testified that he was 
appointed Receiver on February 17,1936 and as such 
88 Receiver has paid the interest on the trust notes from 
that date to and including the semi-annual instalment 
due October 30, 1937, pursuant to orders of the Court. 

On cross-examination by counsel for plaintiffs the wit¬ 
ness testified that he has been unable to locate two note¬ 
holders and that he had some money turned over to him bv 
the Receiver in the first foreclosure suit, which he believes 
belongs to said two noteholders. 

Thereupon the Court ruled that the plaintiffs were en¬ 
titled to a decree foreclosing the mortgage and directed 
counsel for plaintiffs to prepare the findings, and stated 
the essential finding is that there has been a default in the 
payment of principal. The Court also directed said coun¬ 
sel to prepare a form of decree for the sale of the property. 
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They were submitted and signed by the Court on, to-\vit, 
January 31, 193S. 

Pursuant to said decree and subsequent orders for contin¬ 
uances the cause came on for further hearing and trial on 
June 17, 1938, the question of ratification of the sale and 
other questions reserved by the Court for determination; 

And proceedings were had, evidence offered and taken, 
rulings made by the Court and exceptions taken and allowed 
by the Court as follows, there being present counsel for 
plaintiffs and intervener plaintiffs, counsel for defendant 
Enoch H. Totten and counsel for the defendant Howe Tot¬ 
ten ; and Francis W. Hill, Jr., in proper person. 

Thereupon counsel for plaintiffs, advised the Court that 
the property brought a price of $250,000.00 at the foreclos¬ 
ure sale and the Court inquired how many notes were de¬ 
posited with the Noteholders’ Committee and was informed 
by same counsel that the total deposited with the Commit¬ 
tee which bid in the property was $331,250.00, representing 
S6 c /c of the first trust. 

Counsel for defendant, Howe Totten, informed the Court 
that written objections to confirmation of the sale had been 
filed on behalf of him and said objections pointed out cer¬ 
tain irregularities in the advertisement of sale 
S9 tended to cause a restricted bid and as a result there 
was but a single bid, that of the Noteholders Com¬ 
mittee. 

The Court: Wasn’t that thrashed out before me under 
the terms of the sale? 

Mr. Weaver: No objection was made to the terms of the 
sale before, your Honor. 

Mr. Partridge: Mr. Weaver is mistaken about that. It 
was not consented to. There was an exception on the part 
of the parties. 

Mr. Weaver: In any event, if qualification before bid¬ 
ding was questioned, which we say was not, our point is 
that that is a final decree and not subject to revocation by 
even your Honor. 

Mr. Wilson: Of course, we take a very decided contrary 
position as to that. I think we are prepared to show that 
that is not a final decree and the matter is still open. One 
of the things that is alleged here is that there are other re¬ 
strictive provisions in this matter, as to the latter part of 
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it, and those restrictive provisions are of such a nature and 

the advertisement of such a nature for this sale that the 

Court was ousted—not, of course, in the sense of being put 

out, but things that were necessarv to be done bv the Court 

were done bv this advertisement and not bv the Court itself. 
* • 

I made another point here, a matter that was presented 
to your Honor, and upon the suggestion of my friend Mr. 
Weaver here that he is willing to take his chance on it, your 
Honor overruled certain things that I suggested your 
Honor do in regard to the service of process in this case. 
Nevertheless, we allege here, or we have put down as one 
of our points, that “The said decree was improvidently 
passed and the sale thereunder improvidently held for the 
reasons set forth above, and for the further reason that the 
service shown by the record upon Priscilla S. Totten was 
not personal service, in effect, but was merely attempted 
service by substitution, which can only be made under the 
provisions of statute and there is no statute authorizing 
that character of service as personal service in the 
DO District of Columbia. Though a proper party, she 
was not before the Court, and the decree pro confesso 
was erroneously passed.” And it follows from that, if 
true, that the decree itself is void. 

The Court: You want to go back and hear it all over 
again? Is that it? 

Mr. Wilson: I do not think it is necessary to do that, but 
I think it is necessarv to get this issue fullv before this 
Court at the final hearing. 


I say, too, that this property was declared sold for a sum 
that was entirely too small. Of course, your Honor will 
take testimony upon that question. We also desire to call 
your Honor's attention at this time to the petition filed on 
behalf of Mr. Howe Totten praying that the monies col¬ 
lected by the Receiver be turned over to him as the party 
rightfully entitled thereto. Also a motion filed on behalf of 
Mr. Howe Totten for the return to him of a certain fund 
amounting to $3762.17, which was turned over to Mr. Lock- 
wood, Receiver, by Mr. Caywood, at the inception of the 
Receivership; and also that said defendant be paid fair 
compensation for certain personal property not covered by 
the deed of trust, which he claims has been used by the 
present Receiver; and that your Honor decide at this time 
the questions raised by the said petition and motion. 



TOTTEN, APPELLANT VS. HARLOWE ET AL. 


75 


The Court: It seems to me the first thing is to decide 
whether this sale ought to be confirmed. If not confirmed 
and a new sale is ordered, then we go back to where we 
were before. If the sale is confirmed, then the question 
will arise as to what is to be done with the money. That 
hasn’t anything to do with the confirmation of the sale. 

The Court thereupon directed counsel for plaintiff to 
proceed. 

Francis W. Hill, Jr., the Trustee who sold tlie property, 
made a statement to the Court before the proceedings were 
resumed. He said that the property had been duly adver¬ 
tised pursuant to the order; notice was sent out to all of 
the noteholders and a sale was had on May 17 at 4 o’clock; 
that the property was bought by the Noteholders ’ Commit¬ 
tee for the sum of $250,000.00 and they elected to pay cash 
at time of settlement. lie recommended the offer be ac¬ 
cepted. He said further: “We all know there are 
91 vacancies at present and there is apparently a very 
inactive demand for apartment houses, which has 
continued more or less constantly since about 1929’’. He 
said the purchasers made a good buy: on the other hand he 
felt full publicity was given to the sale—advertised exten¬ 
sively in the Washington Law Reporter April 2, 29, May 
16 and 13, and in the Evening Star on 13 different occasions 
over a period from April 22 to April 29 and from May 6 to 
May 16, both inclusive, notice was given to all parties of 
interest. Asked bv counsel for Howe Totten how manv 
people attended the sale, Mr. Hill said there were about 30 
present, at least 30 persons present: and that only one per¬ 
son qualified as a bidder, namely the representative of the 
Noteholders Committee: that no other person at the sale 
offered to make any bid and he did not receive any other 
offer prior to the sale or since the sale, except the one offer 
made by the Noteholders’ Committee. He further stated, 
in answer to a question, that the advertisement was read at 
the sale in detail from beginning to end, including that 
provision which would disqualify any one except notehold¬ 
ers from bidding, unless he had deposited so much cash the 
day before. He said he felt it was his duty to read to Mr. 
Weaver as a prospective bidder, the letter from Mr. Andrew 
Wilson dated May 12, 1936. Thereupon, counsel stipulated 
that Mr. Hill’s statement be treated as testimony given un¬ 
der oath. 
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Thereupon, to maintain the issues on their part joined, 
plaintiffs produced as a witness Willis L. Hurd, who testi¬ 
fied as follows: 

That he is engaged in the brokerage business in the Dis¬ 
trict of Columbia with The Colony Company; that he has 
been in business about seven years and prior to that dealt 
in securities about five. Thereupon witness was asked if he 
knew the current bid price for the Stern notes. To the an¬ 
swering of which question, counsel for Howe Totten ob¬ 
jected on the ground that it was irrelevant and had no bear¬ 
ing on the value of the property. 

The Court: What is the relevancy? 

Mr. Weaver: Your Honor, the relevancy is this, what 
the 1 property sold for will realize to the noteholders more 
than the noteholders were able to sell their notes for at any 
time on the market. It is an indication of what the notes 
bring. It is always brought in on the confirmation of a 
sale what the price was for securities and what the sale 
price would bring to non-depositors who had not come in. 

Mr. Duvall:—I object to the question, if the Court please; 
it has no bearing on the question of the value of the prop¬ 
erty. 

The Court: I do not believe that this has anything to do 
with the value of the property. It might have something to 
do with the value of the notes that are not deposited. 

Mr. Weaver: It only affects the non-deposited in- 
92 terest. They are the persons who take the discount 
at the foreclosure. The purpose of this testimony 
is to show that the sale price is more than the current mar¬ 
ket for the notes. 

Mr. Duvall: I object if that is their reason. 

The Court: I will admit it for that purpose. I do not 
believe it is any proof on the value of the property, though, 
I think for the purpose you mentioned it probably is com¬ 
petent, but I do note believe it is proof of the value of the 
property. 

Mr. Duvall: Your Honor will allow us an exception. 

Witness thereupon, in answer to said question, testified 
that the current bid price, either on the notes or the cer¬ 
tificates. was between 60 and 65; that he had seldom seen 
the old notes come into the market: once in a while he had 
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offers of certificates, but vcrv rarely anv notes. That occa- 
sionally he had offers come over the telephone; that he had 
some interest in them for about two or three years, and the 
highest bid price in that time was about 68; at one time 
there an accumulation of from 6 to 9 per cent interest on 
price of the notes reflected that high figure, some¬ 
where around 72 or 73, making it in effect a 61 or 62 bid; 
after the interest was paid the notes take a corresponding 
decline. 

On cross-examination he testified that he was not familiar 
with the actual transactions and dealings in certificates, 
which may have transpired outside of his own business, 
except by heresav; that he bought a very few thousand, 
it was a very inactive trade; and since he has been in the 
business he had purchased from Five Thousand to Seven 
Thousand Dollars Worth of certificates, it is a very inactive 
issue, so far as he knew, with them it had been. Asked 
when he bought those notes for his office account, he said 
the last note had been bought about the latter part of 1936. 
There were no other transactions since the last note pur¬ 
chased the latter part of 1936. Whereupon counsel for the 
defendant Howe Totten moved to strike out the testimony 
of the witness as to the value of any certificate. The Court 
overruled the motion and allowed an exception thereto. 

Thereupon, to further maintain the issue on their 
93 part joined, plaintiffs produced a witness William 
P. Lockwood, who testified as follows: 

William P. Lockwood that he is in the real estate busi¬ 
ness with office at 14th and H Streets; has been engaged 
in such business about 30 years and at present is the Re¬ 
ceiver in this case; that he has operated the Oaklawn Ter¬ 
race Apartments since May 1932. He was in the employ of 
Howe Totten for about six months, then acted as rental 
agent for Jerome F. Barnard, Receiver in the old Receiver¬ 
ship, and is now the Receiver. He has made an analysis of 
the rents for the year ending May 20, 1938. The rents col¬ 
lected amounted to $62,526.40. The operating expenses 
were $30,203.13, the interest $23,070.00, which left a net of 
$9,253.27. Some of the expenses might be called abnormal 
or should be allocated over a period of years, fire insur¬ 
ance covers a period of some three years and was paid 
June 1937, that was approximately $900.00 and it is charged 
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in this year’s operation. There is an item for exterior 
painting, part is charged on tliis particular year and part 
is charged to the year previous to May of 1937, amounting 
to approximately $650.00. The total amount of the paint¬ 
ing is $1350.00. one-half of that is charged in this period. 
There were other items similar, some of the porches were 
glassed in. Without figuring it, I imagine it is about 
$300.00 or $400.00. In making an adjustment of these fig¬ 
ures he thinks for that particular year the normal net- 
operating balance would be about $10,000. He does not 
think there is a possibility of increasing the Oaklawn Ter¬ 
race Apartment rents this month. Rents may go up. It is 
hard to answer whether there can be any saving on operat¬ 
ing expenses. Expenses have increased by reason of in¬ 
creased taxes and the new Labor Board has made us in¬ 
crease the wages of the switchboard operators. These 
things are bevond our control. He doesn’t know where ex- 
penses could be cut. He could not say whether that would 
be dangerous to operation. The property is now operat¬ 
ing close to its maximum efficiency. You can’t figure this 
out within a thousand or two thousand dollars. 

94 i The gas stoves were in the apartment building 
when he took charge in 1932. He believes the build¬ 
ing is about seven years old. The electric refrigerators he 
presumed were a part of the original equipment of the 
building. The gas ranges and electric refrigerators ap¬ 
pear to be in very good condition. Either the replacement 
costs of the refrigerators and gas ranges are going to be 
great or the cost of repair will be large. 

Rain has come through the North wall of the apartment 
building. At times it has damaged the interior of the apart¬ 
ment requiring interior decorating. . We seemingly over¬ 
came that a couple of times. Every now and then it breaks 
out again. The East wall gives more trouble than the 
North. He hasn’t been able permanently to correct that 
difficulty, but fairly well. Wall and roof repairs ran to 
$400.00 a year. In arriving at a figure of $10,000.00 de¬ 
rived from last year’s operation he did not take into ac¬ 
count any depreciation. The heating plant and elevators 
are the original ones that were placed in the building. The 
hot water heater broke down entirely last year and they 
had to buy a new hot -water heater. 



TOTTEN. APPELLANT VS. HARLOWE ET AL. 


79 


On cross-examination the witness testified the item of 
operating cost over this period from June to May 20 was 
$30,203.00: that includes taxes, approximately $6000.00 of 
that is taxes; $24,000.00 is operating expenses. The an¬ 
nual interest is $23,070.00. The real estate tax is $3,123.05 
semi-annually. There is just a new tax put on it. The 
building privilege tax costs $10.00, and they charge 2/10 of 
\ c /< property tax, which is figured on the gross income of 
the building; the pay roll is now $520.00 a month, yet that 
is $6000.00. The Receiver’s fee is $1000.00 a year, in round 
numbers. Our coal bill runs about $3,500.00. Decorating 
in said building will cost about $90.00 per apartment, 
95 that is about $3000.00, and they go over it about every 
2VL* years. There are other repairs, plumbing, etc. 
The outside of the apartment was painted in June 1937, one 
big expense last year was over $1000.00 for one item, fire 
insurance. Tie thinks the gross annual income ran approx¬ 
imately the same for two years—$60,000.00. He has paid 
five installments of interest since he was appointed Re¬ 
ceiver on the Stern notes. Five payments on the mortgage 
indebtedness of $384,500.00 would amount to five 
times $11,535.00, about $57,000.00 to $58,000.00. The cash 
balance today in his hands is $25,395.00. The last interest 
payment was made April 30th, amounting to $11,535.00. 
He was employed in May 1932 as rental agent for Mr. 
Howe Totten. 

Mr. Cay wood turned over to the witness approximately 
$3,700.00. There were two noteholders who never presented 
their notes for payment of interest and he is holding ap¬ 
proximately $1,000.00 for them. This is counted in the 
balance of the interest account. One party’s name is 
Hughes, the other he does not recall. 

There is no visible defect in the north and east walls, he 
testified. Upon further cross-examination the witness said 
that in the year concerning which he had testified, the in¬ 
come was $62,480.00. When he was appointed Receiver 
he received $3,762.78 from Mr. Oavwood. He received in 
gross rents from March 1936 to January, 1938, $121,490.62, 
a total of $125,675.40, which includes $4*32.00 received from 
the retired Receiver. The net income in the two years 
period was $26,632.56 less the $993.00 in the special inter¬ 
est account. He thinks probably around $11,000.00 would 
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be a better figure for both. He thought $11,500.00 over 
the two rear period would probable be correct, and it may 
be $12,000.00. 

Mr. Weaver interposed. It was about $10,000.00 for the 
period you made for me: isn’t that correct? A. Yes, I think 
that was rather a hard year, though. The interest pay¬ 
ment was not made on April 30,1938. It was paid on 

9fi Mav 7. An order of the Court was necessarv and 
• * 

that could not be had until after the interest fell due. 

Upon re-direct examination the witness said that the 
period of the report and analysis he made for Mr. Weaver 
was for a full-year period. Plaintiffs offered and there was 
received in evidence the analysis Mr. Lockwood made for 
Mr. Weaver, which is as follows: 


Oaklawn Terrace May 20, 1938 



Rents 

Operating 

Net 

1937-1938 

Collected 

Expenses 

Balance 

June 

$5,393.75 

$2,606.70 

$2,792. a0 

July 

4,950.89 

2,033.45 

2,922.49 

August 

5,214.50 

1,612.07 

3,607.48 

September 

5,429.50 

1,676.33 

3,758.22 

October 

5,080.00 

4,986.15 

99.35' 

November 

5,217.00 

1,933.02 

3,289.03 

December 

5,315.75 

2,059.68 

3,261.17 

Januarv 

V 

5,338.57 

1,672.78 

3,676.09 

February 

5,144.00 

2,381.98 

2,762.02 

March 

5,073.00 

5,111.07 


April 

5,194.00 

2,191.10 

3,002.90 

Mav 

5,129.29 

1,938.80 

3,190.49 

Other 

$62,480.25 

$30,203.13 

$32,323.27 

collections 

46.15 

1 yrs. int. 

23,070.00 





$62,526.40 

on 1st trust 

9,253.27 


*On October 1, 1937 taxes amounting to $3,123.05 were 
paid. 

! *On March 1, 193S taxes amounting to $3,123.05 were 
paid. 
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The Court asked how many apartments there were, 

97 and witness answered 82. The Court then asked if 
there was an average rent. Witness answered “We 

have one room and bath, one room without bath, one room 
with bath, two rooms, bath and kitchenette.” There are 
two vacancies at the present time. There are two stores 
and both are occupied. There have been some changes in 
the rentals while the witness has been operating the apart¬ 
ment. First, the rents were cut and then raised. Since 
1934 the rents have been raised between two and three 
thousand dollars a year—1935, when things commenced to 
get better, which just about takes care of the increased 
wages of employees. 

Thereupon to further maintain the issues on their part 
joined, plaintiffs produced as a witness William L. Beale, 
who testified as follows: 

William L. Beale That he is the Vice-President and Real 
Estate Officer of the American Security and Trust Com¬ 
pany; that one of his principal duties includes the valuation 
of real estate for the purpose of determining whenever and 
in what amount loans shall be made thereon. He has been 
with the American Security and Trust Company 19 1 /* 
years; prior to that he was Assistant Assessor of the Dis¬ 
trict of Columbia for 6 years. He was Chairman of the 
Appraisal Committee of the Real Estate Board of the Dis¬ 
trict of Columbia for two years, and a member of it for 3 
years. He is familiar with the Oaklawn Terrace Apart¬ 
ments, 3620-l(ith Street, X.W. He made an appraisal about 
1930. He made two appraisals heretofore, and last Satur¬ 
day, a week ago, he made another inspection and appraisal 
of the property and had inspected the premises in connec¬ 
tion with the two prior appraisals. He cubed the building. 
He considered all elements that he usually considered in 
arriving at a fair value of the property. Mr. Duvall, on the 
voir dire, asked him if he was acquainted with any sales 
in the neighborhood of the Oaklawn Terrace Apartments, 
and he said one, the Martha Washington Seminary, which 

thev took over in foreclosure. 

•* 

98 “He has appraised hundreds of pieces of prop¬ 
erty and has appraised the property of the Capital 

Transit Company, the Potomac Electric Power Company, 
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the National Cathedral Foundation, the Security Storage 
Coinpany, the American University Company and of some 
individuals all the time.” 

No objection was made to the qualifications of this wit¬ 
ness as an expert. 

99 Witness testified that the fair market value of the 
Oaklawn Terrace Apartments, in his opinion, is 
$345,000.00. He considers the forced sale price of $250,- 
00().00 an adequate price under the circumstances. He then 
illustrated sales which were made on some of the Smith 
properties, for which his Company has been made a Trus¬ 
tee. He fixed an up-set price on the Hamilton Hotel for 
$500,000.00. He thinks it was sold for $535,000.00. It 
might have been for $529,000.00, approximately $530,000.00. 
He appraised said property at $700,000, but the Court up¬ 
held it. It subsequently sold for $S00,000. He put $500,- 
000. on the Cavalier, as the up-set price at foreclosure. It 
sold for $500,000.00. He had in front of him figures that 
would indicate a value in excess of $700,000.00 for the Ham¬ 
ilton, but we all know what property sells for at foreclo¬ 
sure. 

On cross-examination, the witness testified he took into 
consideration the gross income, around $62,000.00 a year. 
He usually makes an appraisal by appraising the ground at 
what he considers a fair value, having in mind the front¬ 
ing and from his everyday experience of what values are 
in the particular section, then makes an inspection of the 
building and cubes it. He usually takes both the gross and 
net income into account. He did not figure the net income 
the last time he inspected the building. He did check up on 
the gross. Prior to that he analyzed the income. When 
property is bought by a person who has a trust on the build¬ 
ing it usually brings more than when it is purchased by an 
independent purchaser, but he had known some exceptions. 
Forced sales are very surprising at times where special 
interests wanted to get the property, but that is an ex¬ 
ception. 

Mr. Weaver, for the plaintiffs, then showed the witness a 
list of rentals showing a total gross of $62,505.95, with fig¬ 
ures in the handwriting of the witness underneath. He also 
showed a list of gross expenses annexed to the other list 
and asked if he considered the figures $32,323.27. He re- 
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members he did the first time. His last inspection was in 
the nature of a check-up and he is largely influenced by the 
last value, the cubic feet value and gross earnings of 
100 apartments of a similar character. He laid more em¬ 
phasis on the gross earnings. Thereupon the Court 
adjourned until Monday, June 20, 1938, at 10 o’clock A. M. 

Pursuant to adjournment the cause came on for further 
hearing on Monday, June 20, 1938 at 10 o'clock A.M. 

Present: Counsel for the plaintiffs, counsel for the defen¬ 
dant Enoch H. Totten, counsel for the defendant Howe 
Totten. 

Thereupon counsel for plaintiffs was given leave to file 
an affidavit of William L. Beale, which is in substance as 
follows: 

“William L. Beale, being tirst duly sworn, deposes and 

savs that he is Vice-President and Real Estate Officer of 

* 

the American Security and Trust Company; that the duties 
of that office include the valuation of real estate for the 
purpose of determining whether and in what amount loans 
shall be made on the security thereof: that he has been such 
Real Estate Officer for the period of 16 years last past and 
has been engaged in occupations involving the appraisal of 
real estate in the District of Columbia and improvements 
thereon for the period of 25 years last past; that he has 
served on the Appraisal Committee of the Washington Real 
Estate Board and has been accepted as an expert in the 
making of such valuations by justices of this Court; 

That at the request of counsel for the plaintiffs herein 
made of this deponent on January 18, 1936, he has made an 
appraisal of the premises known as the Oaklawn Terrace 
Apartments, 3620 Sixteenth Street, Northwest, and the land 
upon which the same is erected, being Lots SI7, 823 and 824 
in Square 2624, and in the course of his said appraisal made 
a personal inspection thereof; and deponent has fixed the 
fair market value thereof, in his opinion, as of this date at 
the sum of Three Hundred Forty-five Thousand Dollars 
($345,000.00). Said sum is in the opinion of the deponent 
in excess of the amount which would be bid for the said 
property by any person other than a party secured to whom 
is due a debt in that or greater amount, at any foreclosure 
or other forced sale thereof, on the present market. 

WM. L. BEALE 
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Subscribed and sworn to before me this 23rd day of Jan¬ 
uary, 1936. 

LINNAEUS T. SAVAGE 

(Notarial Seal) Notary Public, D.C.” 

Thereupon, counsel for plaintiffs offered in evi- 
101 deuce a letter of Mr. Totten dated January 15, 1935, 
addressed to the noteholders, which was admitted in 
evidence and in part reads as follows: 

‘A few cases of foreclosure sales of large properties like 
hotels and apartment houses, in tHe last year of more, at 
the instance of committees for noteholders, are cited for 
your enlightenment. One was that of a more valuable 
apartment house not far from the Oak!awn. The mortgage 
debt was about $750,000. Under the hammer this property 
sold for $200,000. The noteholders received 29% of their 
claims. The Wardman properties brought at foreclosure 
sale, less than one-fourth of the first-trust debt. The note 
holders had to take long-term bonds at reduced interest and 
no cash dividend. Under the reorganization of the Shore- 
ham Hotel, the first-trust note holders had to take 10% in 
cash and second-trust notes for the balance payable in 10 
years with interest at 3%. The Hamilton Hotel, with a 
bonded indebtedness of one million and a half, brought only 
$520,000 at foreclosure sale. After payment of expenses, 
lawyers fees and committee charges, the net to the note 
holders was about 30%’. 

‘In cases of sales in foreclosure proceedings where com¬ 
mittees for noteholders have bought the property in, using 
the notes deposited with them as part payment, consider¬ 
able cash has been required to effect the purchase. If a 
foreclosure of the Oaklawn were had, a fair estimate would 
be as follows, viz: 

Ubmmissions to trustees conducting the sale, in 

this case, 5% of the indebtedness, or $19,250. 
Tost of advertising, approximately 250. 

Auctioneer’s fee 100. 


$20,600. 
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To which must be added 5% claimed by Commit¬ 
tee for services, and which cannot be paid 
out of the funds in hands of the receiver be¬ 
cause the Court is without authority to so 
order; plus expenses. If the sale price 
should be, $200,000. they would be entitled 
to charge a fee of $10,000. 

plus expenses 200. 

Also an amount in cash is required to pay non¬ 
depositing noteholders their pro rata of 
sale price; if $200,000. and one-fourth do not 
turn in their notes then add . . . 44,850. 


Total $75,650.’ ” 

Thereupon, to further maintain the issues on their part 
joined, plaintiffs produced as a witness B. Woodruff 
Weaver, Esq., who testified in substance as follows: 

B. Woodruff Weaver He is a member of the Notehold¬ 
ers’ Protective Committee which has on deposit first trust 
notes aggregating $331,250.00, which represents approx¬ 
imately 86% of the entire loan. 

102 From time to time there have been various time 
limits put on activities by noteholders, such as dis¬ 
sent from the plan of reorganization, and also a time limit 
on the deposit of notes. Noteholders Committee as a mat¬ 
ter of policy has accepted all notes deposited after the date 
of sale and down to date. Although it is rather unusual, 
the Committee had allowed the noteholders to speculate 
whether they wanted to deposit or take the cash proceeds 
of the sale. 

On cross-examination he testified that as of December 2, 
1935, the Committee had $276,000.00 of the notes, which is 
approximately 72%. 

Witness further testified that the Committee had recently 
passed a resolution to accept for deposit all offered non- 
deposited notes within a reasonable time. 

The witness on cross-examination by counsel for Howe 
Totten said that the affidavit of Mr. Stern in support of 
the application for Receiver was prepared in office of coun¬ 
sel for plaintiffs in accordance with the facts, as witness 
understood them; it was signed by Mr. Stern, the maker 
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of the notes. The affidavit was dated January 16, 1936 
and was hied by counsel for plaintiffs on behalf of the 
plaintiffs in this case. Thereupon counsel for plaintiffs 
announced plaintiffs' case closed. 

Thereupon, to maintain the issues on his part joined, the 
defendant IJowe Totten produced as a witness David L. 
Stern, who testified as follows: 

David L. Stern built the Oaklawn Terrace Apartments 
and sold them to Mr. Howe Totten. 

On further direct examination he testified that he is a 


builder and architect, has been a builder since about 1919, 
and an architect since about 1916 or 1917. He stated that 


he had possibly built 200 buildings of all types. He built 
about twenty apartment houses. He was in partnership 
with another man for seven or eight years, a Mr. Tomlin¬ 
son. He has never been called an appraiser of real estate. 
Witness thinks he is qualified to appraise property, but 
don't think he has ever been called upon to do so. He 
103 has never been called upon to appraise property for 
the purpose of placing a value on it. He had an idea 
of the value of this property at the time he sold it to Mr. 
Totten. The value he placed upon the property for the 
purpose of the deal with Mr. Totten was around $500,000.00. 
He didn't know the number of rooms in the apartment. And 
thereupon the following occurred: 

“Mr. Duvall: May I ask, is there anything in the record 
as to the number of rooms in the various apartments? 

Mr. Weaver: Xo, I do not believe so. 

Mr. Duvall: I want to give this witness all the necessary 
information for an expert opinion of the present-day value 
of the property, and I think it is essential to give him the 
number of rooms. 

The Court: You have not qualified him as an expert, I 
do not think, on the present value. * * * In the first place, 
how long has it been since he has examined that property? 
Its present day value depends on its condition at the pres¬ 
ent time and all those things. 

Mr. Duvall: I may ask him, may I not, a hypothetical 
question on the evidence, giving him the condition of the 
building, the number of rooms, and the rental, even though 
he has not made a recent inspection of it? He knows the 
property; he knows the location of it. 
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The Court: You ask the question and see if we can’t 
make some progress. 

Thereupon the witness was asked to give his opinion as 
to the value of the Oaklawn Terrace Apartments, based 
upon the facts in evidence concerning the number of rooms, 
the condition of the property, gross receipts and analysis 
of the rental statements, fie testified that in his opinion 
the property was worth five and a half to six times the gross 
rentals, but he thought the rentals shown by the state¬ 
ments in evidence were low. Without making a complete 
inspection now, he based his opinion on the rental value. 
Was on the property three weeks ago and went in the drug 
store. The rents are low—quite a little lower than when 
he had it. One of the apartments is now reported at $90.00 
per month, whereas witness rented the same apartment for 
$125.00. 

104 On cross-examination witness said if the gross 
yearly rental is $62,000.00, S 1 /-* times that would be 
$341,000.00. However, he thinks the rents are a little low. 
Has not made an inspection of the property for several 
years, but feels qualified to give an opinion as to its value. 
He has an opinion what the property is worth. As he re¬ 
calls, in the deal with Mr. Totten, he received $52,500.00 in 
cash and a second trust of $25,000.00. The sale to Mr. Tot¬ 
ten was an exchange of equities with some cash and a sec¬ 
ond trust. 

After the witness had concluded his testimony, counsel 
for the defendant Howe Totten introduced in evidence the 
affidavit of David L. Stern, which had been filed in the cause 
by plaintiffs when the rule for appointment of Receiver was 
on hearing before Mr. Justice Adkins. It reads as follows: 

“District of Columbia. ; 

David L. Stern, being first duly sworn, deposes and says 
that he is one of the defendants named in the above-en¬ 
titled suit as the maker, on or about October 30,1929, of the 
promissory notes aggregating the sum of Three Hundred 
Eighty-five Thousand Dollars ($385,000.00), the payment 
of which was secured by the first deed of trust on the prop¬ 
erty therein described: that said notes, by their original 
terms, when signed by deponent were written to mature 
October 20, 1932; that prior to the maturity of said notes, 
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that is to say, on or about December 1, 1930, the deponent 
and his wife conveyed the property upon which said notes 
were secured to Howe Totten; since the date of said con¬ 
veyance this defendant has made no payments on said 
notes nor any arrangement for their payment or their ex¬ 
tension at their maturity, nor taken any other action what¬ 
soever with regard to the same, excepting that when de¬ 
mand was made upon the deponent for the payment thereof, 
as this deponent was then informed, as an incident to a suit 
to foreclose on the said property, this defendant responded 
with a declination to pay the same because he has not rec¬ 
ognized the said obligation in any way as a valid and sub¬ 
sisting obligation of his since the conveyance aforesaid 
from him and, by reason of his lack of connection with the 
further transactions, if any, with regard to the same and 
this defendant would therefore feel compelled to plead 
and would plead the Statute of Limitations if an attempt 
were made at the present time to enforce against him said 
notes or liability for any deficiency remaining after the ap¬ 
plication thereto of the security therefor; deponent fur¬ 
ther says that lie is informed that no deficiency judgment 
is sought against him in the above-entitled cause and for 
that reason defendant had not determined whether to ap¬ 
pear and answer therein; if, however, suit is brought and 
judgment is entered against deponent on the said notes or 
the 1 debt represented thereby, which as aforesaid is not rec¬ 
ognized by this deponent as a valid and subsisting obliga¬ 
tion of his, the same is now uncollectible for lack of suffi¬ 
cient assets of the deponent out of which to make the same, 
and the same is true of any substantial deficiency. 

DAVID L. STERN” 

(Jurat of Notary dated January 16, 1936). 

105 Counsel for said defendant then introduced the 
following affidavits in evidence, the same having 
been used on the application for a Receiver. 

“District of Columbia, ss.* 

H. T. Wilder, being first duly sworn on oath, deposes 
and says:— 

That he is now engaged in the real estate business in the 
District of Columbia and has been so engaged for a period 
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of about thirty-eight years; that (luring said period he has 
appraised a great many properties, including apartment 
buildings; that during said period he also became familiar 
with a great many sales of properties, including apartment 
buildings; that during said period he lias also testified in 
condemnation proceedings for the Government of the Dis¬ 
trict of Columbia; that he had a client who had signed a 
contract to purchase the Oaklawn Terrace Apartments in 
December, 1930; that lie knows the property known as the 
Oaklawn Terrace Apartments, 3620 Sixteenth Street, 
Northwest; that from his knowledge of and information 
concerning said property and considering its excellent loca¬ 
tion, the amount of gross and net rents received therefrom, 
its reported occupancy, the general rise in market values 
of similar properties since 1932, he is of the opinion that 
the market value of said property is more today than at 
any time since October 30, 1938 and that in his opinion its 
present market value is $403,000.00. 

H. T. WILDER” 


(Jurat of Notary dated January 22, 1936). 

“District of Columbia, ss: 

James J. Lampton being first duly sworn on oath de¬ 
poses and says:— 

That he is now engaged in the rela estate business in the 
District of Columbia and has been so engaged for a period 
of about forty years; that during said period he has ap¬ 
praised a great many properties, including apartment 
buildings; that during said period he also became familiar 
with a great many sales of properties, including apartment 
buildings; that during said period he has also conducted 
sales and negotiations for sales of a great amny similar 
properties in said District, including North and South- 
brook Courts, Northumberland, Dresden, St. Albans, and 
Stoneleigh Courts, apartments and has testified as a real 
estate expert for the District of Columbia in condemnation 
proceedings; that he knows the property known as the 
Oaklawn Terrace Apartments, 3620 Sixteenth Street, 
Northwest; that from his knowledge of and information 
concerning said property and considering its excellent lo¬ 
cation, the amount of gross and net rents received there- 
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from, its reported occupancy, the general rise in market 
values of similar properties since 1932 he is of the opinion 
that the market value of said property is more today than 
at any time since October 30, 1932 and that in his opinion 
its present market value is $395,000.00. 

JAMES J. LAMPTON” 

Murat of Notary dated January 23. 1936). 

106 “ District of Columbia, ss; 

I. William Todd, being first duly sworn on oath say: That 
I have been engaged in the real estate business in the Dis¬ 
trict of Columbia for more than 20 vears, and have done a 
great deal of appraising of real estate during that time, 
and I have also testified as an expert on real estate values; 
I know the property No. 3620, 16th Street, N.W. known as 
Oaklawn Terrace Apartments. I am informed that it is 
about 6 vears old and in vorv good condition strueturallv. 
From my knowledge of and information concerning this 
property and its excellent location; the gross and net rents, 
and it's reported occupancy of approximately 100$, and 
the general rise in market values of comparable rental 
properties since 1929, I can unhesitatingly give it as my 
opinion that this property is worth considerably more to¬ 
day than at any time since Oct. 30, of 1929 and as security 
for the first mortgage of $385,000, it now has greater value 
than at anv time since said date. 

WILLIAM TODD.” 

(Jurat of Notary dated January 15, 1936). 

On behalf of the defendant Enoch Totten the affidavit of 
William J. Drew was introduced in evidence and is as fol¬ 
lows : 

* * “That he is now engaged in the real estate business in 
jhe District of Columbia and has been so engaged for a 
period of about fifteen years; that during said period he 
has appraised a great many properties, including apart¬ 
ment buildings; that during said period he also became fa¬ 
miliar with a great many sales of properties, including 
apartment buildings; that during said period he has also 
sold many properties in the same neighborhood; that he 
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knows property values in the location of the Oaklawn Ter¬ 
race Apartiiienls; that he knows, the property known as the 
Oaklawn Terrace Apartments, 3620 Sixteenth Street, 
Northwest; that from his knowledge of and information 
concerning said property and considering its excellent lo¬ 
cation, the amount of gross and net rents received there¬ 
from, its reported occupancy, the general rise in market 
values of similar properties since 1932 he is of the opinion 
that the fair market value of said property on May 17, 1938 
was $395,000.00.” 

In rebuttal plaintiffs produced as a witness Gertrude M. 
Brennan who testified as follows: 

Gertrude M. Brennan That she is resident manager of 
the apartment building and no one can inspect tile inside 
of the apartments without her permission. And that so 
far as she knew permission had not been granted to 'Wil¬ 
liam J. Drew to inspect the building. 

On cross-examination she testified that if Mr. Lockwood, 
personally gave permission, for any one to go through the 
building the party would be allowed to go through. She 
was there practically all the time, except evenings. She 
had a master key and no one could get in the apartments 
without it, but they could get in vacant apartments 
107 and, of course, in the apartments of friends. She 
further testified that Mr. Beale inspected the build¬ 
ing and she went through with him but he did not go through 
each of the apartments, six, she would say. People could 
also go through the public corridors without permission 
and could inspect the building from the outside. 

At the conclusion of the testimony counsel argued some 
of the questions which were before the Court. Adjourn¬ 
ment was taken until Tuesday, June 21, 193S, with the same 
persons present. 

Among the arguments made was one by counsel for Howe 
Totten upon Howe Totten’s written exceptions to the sale 
and motion to set it aside, covering the five grounds, as set 
forth in the paper theretofore filed in the cause. The Court 
overruled the said exceptions to the sale and the motion to 
set it aside, to which ruling of the Court counsel duly noted 
an exception, which was allowed by the Court. 
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Counsel for Howe Totten likewise argued the petition 
filed on his behalf for the return of the funds which had 
been collected as rents by the Receiver. The Court denied 
the petition for the return of the funds to said Howe Tot¬ 
ten, to which ruling of the Court the defendant Howe Tot¬ 
ten duly noted an exception which was allowed by the Court. 

Counsel for said Howe Totten also argued the motion 
fori the return to Howe Totten of the fund amounting to 
approximately $3700. turned over by C. Chester Caywood 
acting as custodian of the fund to the Receiver William P. 
Lockwood. The Court denied the motion, to which ruling 
by the Court the defendant Howe Totten duly noted an ex¬ 
ception, which was allowed by the Court. 

On the afternoon of said day the Court in expressing his 
opinion, among other things, said * * * “I feel that it is 
my duty to confirm that sale. * * * 1 think I will have to 
confirm the sale.” 

Opinion 

‘fThe property has been in litigation for a long, long 
time and something ought to be done. I realize that the 
property sold for less than the valuation placed on 
10$: it by the appraisers. On the other hand, I know that 

on a forced sale under such circumstances as have 
been disclosed here, it is quite usual for property to bring 
less than what it would bring probably as between a pur¬ 
chaser who was ready and willing to buy and a seller who 
was ready and willing to sell. ***** 

Then the testimony of Mr. Beale as to the value of the 
property, $345,000, if I recollect correctly, but he has testi¬ 
fied that $250,000 in such circumstances was the proper 
consideration for a sale of this kind. It sems to me that it 
would be highly undesirable to set that sale aside and put 
it up for sale again. There isn’t any evidence that I have 
that justifies the conclusion it would bring any more on 

another sale; so I think I will have to confirm the sale. 

# # # * 

I think that is the fair and just thing to do under the 
circumstances, confirm the sale. 

Mr. Weaver has expressed the willingness on the part 
of the committee to allow any other notes to be deposited, 
and the noteholders would then participate in the rights 
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that the other noteholders will have, and I think the decree 
which is entered should contain that provision, that non¬ 
depositing noteholders may deposit their notes within some 
time—“reasonable time” was used—I think the decree 
should be made some definite time.” 

To which ruling of the Court counsel for Howe Totten 
noted an exception, which was allowed. 

Thereupon the Court asked counsel for plaintiffs if he 

claimed the funds in the hands of the Receiver belonged 

to the noteholders, to which he responded “Vigorously so, 

vour Honor.” 

•> 

The Court: Well, that claim is based upon the fact that 
the property sold for less than the amount due on the 
bonds ! 

To which counsel for plaintiffs answered “Yes, your 
Honor.” 

Then counsel for Howe Totten said “There is nothing 
due * * * the debt is outlawed. The Court has nothing left 
to consider but the deed of trust.” 

109 The Court: Confirmation of that sale 1 should 
say carried with it the right of the noteholders gen¬ 
erally to receive the money that represented rents accrued 
on this property. * * * I think the decree which 1 shall 
sign should confirm the sale and hold that the money rep¬ 
resenting the rents of this property should be considered 
a part of the funds that belong to the Noteholders’ Com¬ 
mittee. 11 think I am justified in finding that. 

To which declaration and ruling of the Court counsel for 
Howe Totten noted an exception, which was allowed. 

Counsel for Howe Totten were also allowed a specific 

exception to the overruling of the motion to have the funds 

turned over to Howe Totten, which passed through the 

hands of Mr. Cavwood. 

* 

The Court announced that he would also deny the peti¬ 
tion for return of the funds. Counsel for Howe Totten 
noted an exception to that ruling by the Court, which was 
allowed. 

The Court: I think the sale should be confirmed, and 
that necessarily carried with it, I should say, approval of 
the Noteholders Committee’s plan, because they are the 
ones who made the bid. It is the sale to them that is being 
confirmed. I think that necessarily carries with it ap- 
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proval. The only other alternative would be to order 
another sale and providing- some means for taking account 
of the other noteholders plan, which I do not think would 
be reasonable at all, in as much as the present noteholders 
plan is represented by S6% per cent in value of the out¬ 
standing notes. I think it would be unreasonable to upset 
it, because of these non-depositing noteholders. I do not 
think that would be the reasonable thing to do. Of course, 
there is to be an accounting some day which will have to 
be held bv the Auditor, I would saw 

Thereupon counsel for Howe Totten asked that the Court 
refer the claim of Mr. Totten for the return of anv of his 
money to the Auditor with authority to take evidence and 
made recommendation as to the distribution of the fund, 
which request was denied by the Court. 

Counsel for Howe Totten noted an exception to the con¬ 
sideration and approval of the noteholders plan on 
111) the ground that the Court lacked jurisdiction to do 
so, and the exception was allowed by the Court. 

The Court thereupon continued the cause until Thurs¬ 
day, June 23, 1938, and an adjournment was ordered until 
1:30 on said date. 

Pursuant to said adjournment this cause came on for 
further hearing on June 23, 1938, when the same parties 
and counsel attending the previous session, were present, 
and thereupon counsel for plaintiffs submitted a proposed 
decree and findings for consideration of the Court. 

Counsel for Howe Totten submitted specific written ob¬ 
jections to plaintiffs proposed findings of fact and conclu¬ 
sions of law; also a counter-draft of findings and conclu¬ 
sions; also a counter-draft of decree. 

In the discussion concerning the form of the decree the 
following occurred: 

1 Mr. Duvall: May I call your Honor’s attention to a 
paragraph that contains a mare’s nest, to use an expression 
of that sort ’ That is No. 5. Your Honor has indicated it 
is proper to send the case to the Auditor at some time, but 
in No. 5 they have provided for the trustee and receiver to 
get together, state their accounts, and pass the money. As 
I read it, it is a private settlement of two officers of the 
Court. 

The Court: What do you say to that? 
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Mr. Weaver: Your Honor, I say the Receiver has been 
directed to state his account. 

Mr. Duvall: To whom? 

Mr. W eaver: And show the balance as payable to Mr. 
Hill. Now, that account has to be filed herein and the bal¬ 
ance cannot be determined definitely until we go before the 
Auditor. It is the type of provisions that we have used in 
other decrees here for exactly the same purpose. It con¬ 
templates a reference to the Auditor and there will be a 
reference to the Auditor unless everybody in the cause 
waives that and the accounts are settled by agreement. 

Mr. Duvall: He says, (reading) “state the bal- 
111 ance as payable to Francis W. Hill, Jr., and said 
balance is directed to be received by said trustee and 
added to the net proceeds of the sale.” 

If that does not mean to pass the money, I do not know 
the meaning of words: a private accounting between two 
Court Officers without supervision, and they strike their 
own balance and pass the money over. That is directly 
in the teeth of what your Honor said about the case going 
to the Auditor. 

The Court: I do not know. I do not think there would 
be any objection to the statement of their account. 

Mr. Duvall: No, not just a statement. 

The Court: There isn’t any direction to take over. He 

mav state on such a date he owes monev for the account 
« % 

of the purchaser. He can file his account, and then when 
the time comes to make a new accounting for the note¬ 
holders, the whole thing can be referred to the Auditor 
then; is that correct? 

Mr. Duvall: That paragraph ought to be re-written. 

Mr. Weaver: Your Honor, it can very readily be obvi¬ 
ated by making it “The receiver, Mr. Lockwood, is hereby 
directed and authorized to state his account for the con¬ 
sideration of the Court.” I can just ink that in for your 
Honor if that will solve the difficulty. 

The Court: Where is that? 

Mr. Weaver: Paragraph 5 on page 2 of the decree, your 
Honor. 

Mr. Duvall: That won’t cure it. I suggest striking out 
everything after the word “hands”, (In line 6). 
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The Court: I do not see why this is not all right as it is. 
I do not think the last sentence “direct the balance be re¬ 
ceived’' means payment. 

Mr. Duvall: At the proper time 1 would like to note an 
exception. 

Thereupon counsel for Howe Totten noted an exception 
to the rejection of their proposed findings and overruling 
of their objections to the conclusions of law and 
112 findings of fact which the Court had signed; also 
noted an exception to the signing of the decree pre¬ 
sented by plaintiffs’ counsel, and a special exception to the 
inclusion in that decree of said paragraph 5. Counsel fur¬ 
ther noted an appeal in open Court on behalf of Howe 
Totten and requested the Court to fix the amount of the 
undertaking for costs on appeal, and the noting of the ap¬ 
peal was put at the foot of the decree. 

The foregoing is the substance of all the evidence ad¬ 
duced on final hearing upon the issues raised by the plead¬ 
ings; suggestion of counsel for ITowe Totten that all par¬ 
ties were not before the Court; said defendants exceptions 
to confirmation of the sale; and his motion and petition for 
payment to him of all net rents, in the hands of the Re¬ 
ceiver, excepting only payments made for taxes, repairs 
and administrative expenses. 

Certificate as to Statement of Evidence. 

I hereby certify that each of the exceptions stated to have 
been taken by counsel for the defendant Howe Totten were 
so taken and were duly allowed and noted by the Court 
and the foregoing statement of the evidence adduced on 
filial hearing of this cause is true, complete, and properly 
prepared. It is therefore approved and signed in dupli¬ 
cate this 27th day of September, 1938, and ordered to be 
made of record. 

By the Court; 

ALFRED A WHEAT 
Chief Justice. 
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113 To Messrs. Peelle, Lesh, Drain & Barnard, 
Attorneys for Plaintiffs and 
Intervenor Plaintiffs. 

Please take notice that the foregoing Statement of Evi¬ 
dence on Appeal, will be submitted to the Court in dupli¬ 
cate for settlement, and approval, on the 15th day of Sep¬ 
tember, 1938, at 10 o'clock in the forenoon or as soon there¬ 
after as counsel can be heard. 

EDWARD S. DUVALL, 

830 Woodward Bldg. 

ANDREW WILSON, 

803 Woodward Bldg., 
Attorneys for defendant 
Howe Totten. 

Receipt of a copy of the foregoing Statement of Evi¬ 
dence and Notice of Submission on this 2nd day of Au¬ 
gust, 193S, is hereby acknowledged. 

PEELLE, LESH, DRAIN & BARNARD 

By B. WOODRUFF WEAVER 
1422 F Street, N. W., 

Attorney for Plaintiffs and 
Intervenor Plaintiffs. 

Endorsed on Cover: No. 7268. Totten, Appellant, vs. 
Harlowe et al. United States Court of Appeals for the 
District of Columbia Filed Oct 26 1938 Joseph W. Stew¬ 
art, Clerk. 
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United States Court of Appeals for the District of Columbia 


No. 7268 


1 Howe Totten, Appellant, 

vs. 

John C. Haklowe & Ely a D. Harlowe, Ralph P. Barnard,, 


Stipulation to Enlarge and Correct Record 

It is hereby stipulated by counsel for the respective par¬ 
ties in the above-entitled cause that the annexed certified 
copy of Deed of Trust dated October 30, 1929, recorded in 
Liber 6389 at folio 2S9 of the land records of the District 
of Columbia, shall be made a part of the record herein, it 
having been incorporated by reference in the Findings of 
Fact made by the Court below on January 31, 1938, but in¬ 
advertently omitted when the record was prepared. It is 
also stipulated that the annexed Answer of Plaintiffs to the 
Exceptions to Sale and Motion to Set it Aside filed by Howe 
Totten, filed June 17, 1938, shall be made a part of the rec¬ 
ord herein, said answer having been designated by plain¬ 
tiffs below to be included in the transcript of record but 
inadvertently omitted. 

LEO P. HARLOW 
MARSHALL H. LYNN 
Attorneys for Appellant. 

PAUL E. LESH 

j B WOODRUFF WEAVER 

Attorneys for Appellees. 
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Plaintiff’s Exhibit No. 6 
No. 142 

Recorded October 30, 1929, at 2:52 P. M. 

Trust 

This Deed of Trust made this thirtieth (30th) day of 
October in the year of our Lord Nineteen hundred and 
twenty-nine (A. D. 1929), by and between David L. Stern 
and his wife, Marie Ellen Stern, of the City of Washing¬ 
ton, District of Columbia, parties hereto of the first part, 
and Luther A. Swartzell and Edmund D. Rheem as Trus¬ 
tees, of the City of Washington in the District of Colum¬ 
bia, parties hereto of the second part: 

Whereas, the said David I.. Stern stands justly indebted 
unto John II. Holmead in the full sum of Three hundred 
and eighty-five thousand dollars ($385,000.00), for money 
loaned and advanced, for which he has executed and de¬ 
livered unto the said John H. Holmead, and made payable 
to his order in three (3) years after date thereof, his, the 
said Stern’s four hundred and ninety (490) certain promis¬ 
sory notes of even date herewith, numbered from 1 to 490 
respectively, with interest thereon, payable semi-annually, 
at the rate of six per cent (6 f /i ) per annum until paid, sub¬ 
ject, however, to a certain covenant concerning quarterly 
payments of interest hereinafter set forth said notes being 
in and for the following amounts, to wit:— 

Notes No. 1 to 100, both inclusive, for $2,000.00 each, 


4 4 

4 4 

101 “ 200 

4 4 

4 4 

4 4 

1,000.00 

< < 

4 4 

4 4 

201 “ 300 

4 4 

» 4 

t i 

500.00 

4 4 

4 4 

4 4 

301 “ 350 

4 4 

4 4 

4 4 

300.00 

4 4 

4 4 

4 4 

351 “ 390 

4 4 

4 4 

44 

250.00 

4 4 

4 4 

4 4 

391 “ 490 

4 4 

4 4 

4 4 

100.00 

a 


Said parties hereto of the first part reserving the privi¬ 
lege of paying any or all of said notes at any time before 
maturity thereof by paying the interest thereon to date of 
said payment and two (2) months’ interest in advance; 

The principal and interest of said notes being payable at 
the office of Swartzell, Rheem and Hensey Company in the 
City of Washington, District of Columbia. 
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And Whereas, the said parties hereto of the first part 
desire to secure the full and punctual payment of said debt 
and the interest thereon, as well as any and all renewals or 
extensions of said notes, or of any part thereof, with inter¬ 
est 'on such renewals or extensions at such rate of interest 
as may be agreed upon, (which renewals or extensions of 
the debt or anv part thereof, hereby secured, or anv change 
in its terms or rate of interest payable on same, shall not 
impair in any manner the validity or priority of this Trust); 
and also to secure the reimbursement to the holder or hold¬ 


ers of said notes and to the parties hereto of the second 
part, or the survivor or his heirs or substituted Trustee, 
and to Swartzell, Rheem and Hensey Company, a Virginia 
Corporation doing business in the District of Columbia, 
and to any purchaser or purchasers, grantee or grantees 
under any sale or sales under the provisions of this Trust, 
of all money which may be advanced as herein provided for, 
and of any and all costs and expenses, including reason¬ 
able counsel fees, incurred or paid on account of any liti¬ 
gation at law or in equity which may arise in respect to 
this Trust, or to the indebtedness or to the property herein 
mentioned, or in obtaining possession of the premises after 
any sale which may be made as hereinafter provided for, 
with interest at the same rate as on the principal debt on all 
such costs and sums so advanced, from the date of such 
advance until paid. 

Now, therefore, this deed of trust witnesseth, that the 
said parties hereto of the first part, in consideration of the 
primuses, and of one dollar lawful money in hand paid by 
the said parties hereto of the second part, receipt of which, 
before the sealing and delivery of these presents, is hereby 
acknowledged, have granted, and do by these presents 
grant, unto the said parties hereto of the second part, and 
the survivor of them, his heirs and assigns or substituted 
trustee, in simple, the following described land and prem¬ 
ises, situate in the District of Columbia, and known and 
distinguished as and being lot numbered Seven Hundred 
and Seventy-three (773) in George T. and Della G. Small¬ 
wood's subdivision of lots in S. P. Brown’s subdivision of 
part of “Mount Pleasant", as per plat of first mentioned 
subdivision recorded in Liber 65 at folio 155, in the Office 
of the Surveyor for the District of Columbia; now known 



for purposes of assessment and taxation as Lots numbered 
Eight Hundred and Seventeen (817) and Eight Hundred 
and Twenty-three (823) in Square numbered Twenty-six 
Hundred and Twenty-four (2624). 

Also part of Lot numbered Seven Hundred and Seventy- 
eight (77S) in Della 0. Smallwood's subdivision of Lot 
numbered Seven Hundred and Seventy-four (774), in S. P. 
Brown's subdivision of part of “Mount Pleasant”, as per 
plat of first mentioned subdivision recorded in the said 
Surveyor's Office in Liber 71 at folio 120, described as fol¬ 
lows: beginning for the same on the Northerly line of Oak 
Street at the Southeasterly corner of said lot and running 
thence Xortheasterlv along the Easterlv line of said lot, 
150.87 feet: thence Southwesterly to a point on the Westerly 
line of said lot, distant 127.87 feet Xortheasterlv from the 


Southwest corner of said lot; thence Southwesterly along 
the Westerly line of said lot, 127.87 feet to the Southwest¬ 
erly corner of said Lot numbered Seven Hundred and 
Seventy-eight (778); thence Southeasterly along the North¬ 
erly line of Oak Street, 20 feet to the place of beginning; 
known for purposes of assessment and taxation as Lot num¬ 
bered Eight Hundred and Twenty-five (825) in Square 
numbered Twenty-six Hundred and Twenty-four (2624); 
Subject lo the building restriction line on Oak Street, as 
shown on plat recorded in said Surveyor’s Office in Liber 
91 at folio 57; subject to the covenants that for a period of 
25 years frrom May 21, 1924, no building of any descrip¬ 
tion except a summer house or pergola shall be built on 
the part of Lot 778 described in Deed recorded in Liber 
5675 at folio 347 of the Land Records of the District of 


Columbia; together with all and singular the improvements, 
ways, easements, rights, privileges, hereditaments and ap¬ 
purtenances thereunto belonging, or in anywise appertain¬ 
ing, including storm and screen windows and doors, gas, 
steam, electric and other heating and lighting apparatus 
and all other fixtures appurtenant to the said premises, to¬ 
gether with the possession and right of possession of said 
premises unto the said parties hereto of the second part, 
the survivor of them, his heirs and assigns or substituted 
trustee, forever; and the said parties of the first part 
hereby represent that such articles are fixtures and an 
accession to the freehold and a part of the realty, and are 
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covered by this deed of trust; together with all the estate, 
right, title, interest and claim, both at law and in equity, 
or otherwise however, of the said parties hereto of the first 
part, of in, to or out of the said land and premises. 

To have and to hold the said described land and prem¬ 
ises unto and to the only use of the said parties hereto of 
the second part, the survivor of them, his heirs and assigns 
or substituted trustee, in fee simple; 

In and upon the uses and trusts hereinafter declared, that 

is to sav: 

» 

In trust to permit the said parties hereto of the first part 
their heirs and assigns, to use and occupy the said de¬ 
scribed land and premises, and the rents, issues and profits 
thereof to take, have and apply to and for their sole use and 
benefit, until default be made in the payment of any one of 
said promissory notes hereby secured, or of any extensions 
or renewals thereof, or of any instalment of interest there¬ 
on, when and as the same shall become due and payable, or 
of any taxes, assessments, insurance or quarterly payments 
of interest as required by the covenants herein contained, 
or of any commission or expense or other matter of in¬ 
debtedness hereby secured as herein provided for. 

And uiion the full payment of all of said notes and of 
all' extensions or renewals thereof, and the interest thereon, 
or upon prepayment thereof with interest and advance in¬ 
terest thereon as therein provided, and of all moneys ad¬ 
vanced or expended as herein provided, and of all other 
proper costs, (including cost of advertising), charges, com¬ 
missions, half commissions and such commissions as mav 
be allowed by law and are not otherwise herein provided 
for, and expenses incurred by means of these trusts, at any 
tiihe before the sale hereinafter provided for, to release 
and reconvey the said described premises in fee unto, and 
at 1 the cost of, the said David L. Stern or the party or par¬ 
ties then claiming under him. And it is mutually cove¬ 
nanted and agreed by and between the respective parties 
hereto that the said full payment of principal and interest, 
as hereinabove provided, at the office of Swartzell, Rheeni 
and Hensev Company in the City of Washington, District 
of Columbia, shall constitute paymcn of said notes respec¬ 
tively and shall stop interest thereon from date of said pay¬ 
ment at said office, and all (all other matters having been 
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fully paid as herein provided) the said parties hereto of 
the second part, or the trustee acting in the execution of 
this trust, shall thereupon have power to release and re¬ 
convey said land and premises, as aforesaid, without the 
presentation or cancellation of said notes or any of them. 

And upon this further trust, that upon any default or 
failure being made in the payment of any one of said notes 
or of any instalment of principal of interest thereon or on 
any renewal or extension thereof, when and as the same 
shall become due and payable; or upon any default being 
made in the payment of any taxes or assessments now due 
or which mav become due or be assessed against said land 
and premises, or any part thereof, during the continuance 
of this trust; or upon any default being made in the pay¬ 
ment, after demand therefor, of any money advanced as 
herein provided for, or or any proper cost, charge, com¬ 
mission or expense in or about the same; then and at any 
time thereafter, the said parties hcre’o of the second part, 
or the trustee acting in the execution of this trust, shall 
have the power, and it shall be their or his duty, to sell, and 
in ease of any default of any purchaser, to resell, the said 
described land and premises, or any portion thereof, at 
public auction, upon such terms and conditions, in such 
parcels, at such time and place, and after such previous 
public advertisement, with such postponement of sale or 
resale, as the said parties hereto of the second part, or the 
trustee acting in the execution of this trust, may deem ad¬ 
vantageous and proper; and to convey the same in fee 
simple, upon compliance with the terms of sale, to, and at 
the cost of, the purchaser or purchasers thereof, who shall 
not be required to see to the application of the purchase 
money; and out of the proceeds of said sale or sales. Firstly, 
to pay all proper costs, charges and expenses, including all 
fees and costs herein provided for, and all moneys advanced 
for taxes, assessments, interest, insurance, and expense of 
litigation as aforesaid, with interest thereon as herein pro¬ 
vided, and all taxes, general and special, due upon said land 
and premises at time of sale, and such expense, if any, as 
may be necessary to vest a complete record title in the pur¬ 
chaser or purchasers; and to retain as compensation a com¬ 
mission of live per centum on the gross amount of the said 
sale or sales; Secondly, to pay whatever may then remain 
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unpaid of said notes, whether the same shall be due or not, 

and the interest thereon to date of payment, it being agreed 

that said notes shall, upon such sale being made before the 

maturity of said note, or before the maturity of any re- 
• » * 

newal or extension thereof, be and become immediately due 
and payable, at the election of the holder thereof; and 
Lastly, to pay tlie remainder of said proceeds, if any there 
be, to said David L. Stern, his heirs or assigns, upon the 
surrender and deliyery to the purchaser, his, her or their 
heirs or assigns, of possession of the premises so as afore¬ 
said sold and conyeyed, less the expense, if any, of obtain¬ 
ing possession thereof. 

And the said parties hereto of the first part do hereby 
covenant for themselves, their heirs and assigns, at their 
own cost, during all the time wherein any part of the mat¬ 
ter hereby secured shall be unpaid or unsettled, to keep the 
buildings on said land constantly insured against loss bv 
fire, in an amount, in the name and to the satisfaction of 
the parties hereto of the second part, or of the trustee act¬ 
ing in the execution of this trust, who may select and desig¬ 
nate the company or companies in which such insurance 
shall be placed, and who shall apply whatever may be re¬ 
ceived therefrom to the payment of the matters hereby se- 
cured, whether then due or not unless the party entitled to 
receive shall waive the right to have the same so applied; 
and also to pay all taxes and assessments, both general and 
special, that may become due on, or be assessed against, 
said land and premises, or any part thereof, during the 
continuance of this trust: and to pay all costs and expenses 
incurred in respect to the indebtedness hereby secured, in¬ 
cluding the reasonable court costs and counsel fees of any 
litigation which may arise or, in the discretion of the said 
parties hereto of the second part, or of the trustee acting 
in the execution of this trust may, become necessary in re¬ 
spect thereto or to the property hereby conveyed, or any 
part thereof: and to pay the interest on the indebtedness 
hereby secured quarterly, upon demand of said parties 
hereto of the second part, or of the trustee acting in the 
execution of this trust, at the office of Swartzell, Rheem and 
Hensey Company, in the City of Washington, District of 
Columbia, for the use and benefit of the respective holders 
of said notes when and as the interest on said notes shall 
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become due by the terms thereof; and further, that in case 
the said parties hereto of the first part, their heirs or as¬ 
signs, shall fail 1o pay the said taxes, assessments costs 
and counsel fees, or to keep said property so insured, then 
the taxes, assessments, costs and counsel fees may be paid, 
and the property be insured as aforesaid, by the holders of 
said notes or any of them, the policy or policies to be as¬ 
signed to the trustees hereunder; and the amount of taxes, 
assessments, costs, counsel fees and premiums paid shall 
be considered a part of the expense of said debt secured 
hereby, and shall bear the same rate of interest as the prin¬ 
cipal debt, in default of payment of which and of the quar¬ 
terly payments of interest as herein provided, within ten 
days after demand therefor, the said parties hereto of the 
second part, or the trustee acting in the execution of this 
trust, shall have power to sell said property hereby con¬ 
veyed as aforesaid, and shall dispose of the proceeds of sale 
as hereinbefore provided. 

And the said parties hereto of the first part do hereby 
further covenant for themselves, their heirs and assigns, 
that should the said parties hereto of the first part, their 
heirs or assigns, fail to pay the interest on said debt, or 
any portion thereof, when and as the same shall become 
due and payable, then Swartzell. Rheem and Hensey Com¬ 
pany, a corporation organized under the laws of the State 
of Virginia and doing business in the Citv of Washington, 
District of Columbia, may, at its option, advance to the 
holder or holders of said notes such overdue and unpaid 
interest, and the sum or sums so advanced shall bear in¬ 
terest thereon at the same rate of interest as the principal 
debt from the date of such advance until paid, and the sum 
or sums so advanced, with interest thereon, shall forthwith 
attach as a lien hereunder and be demandable at anv time, 
and upon default in payment of the same the said parties 
hereto of the second part, or the trustee acting in the exe¬ 
cution of this trust, shall have the same powers and duties 
as are hereinbefore provided for default in the payment of 
said notes or of any instalment of interest thereon. 

And it is further agreed that if the said property shall be 
advertised for sale, as hereinbefore provided, and not sold, 
then the said trustees, or the trustee acting in the exe¬ 
cution of this trust, shall be entitled to one-half the com- 
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mission above provided, to be computed on the amount of 
the debt hereby secured. 

And the said parties hereto of the first part do hereby 
covenant that they will warrant specially the property 
lierebv eonveved, and that tliev will execute such further 
assurances of said land as may be requisite or necessary 
for vesting: title in the said parties hereto of the second 
part, for the uses and purposes and upon the trusts here¬ 
inbefore declared. 

In Testimony Whereof, the said parties hereto of the 
first part have hereunto set their hands and seals on the 

dav and vear first hereinbefore written. 

* •> 

Signed, sealed and delivered in the presence of— 

HENRY S. WOOD 

as to both 

DAVID L. STERN (Seal) 

MARIE ELLEN STERN (Seal) 


District of Columbia, to wit:— 

I, Henry S. Wood, a Notary Public in and for the Dis¬ 
trict of Columbia, aforesaid, do hereby certify that David 
L. Stern and his wife, Marie Ellen Stern, of the City of 
Washington District of Columbia, parties to a certain Deed 
bearing date on the thirtieth (30th) day of October A. D. 
1029, and hereto annexed personally appeared before me 
in said District the said David L. Stern and Marie Ellen 
Stern, being personally well known to me to be the persons 
who executed the said Deed, and acknowledged the same 
to be their act and deed. 

Given under my hand and seal this 30th day of October 
A. D. 1929. 


HENRY S WOOD 

(Notarial Seal) Notary Public , D. C. 


Office of the Recorder of Deeds 
District of Columbia 


This is to Certify that the foregoing is a true and verified 
copy of an instrument as recorded in Liber 63S9, folio 289, 
et seq., one of the Land Records of the District of Columbia. 
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In Testimony "Whereof, I have hereunto set my hand and 
affixed the seal of this Office this 17th dav of September, 
A. D. 1935. 

W. J. TOMPKINS, 

Recorder of Deeds , D. C. 

Endorsed on back: Certified Copy of Trust, D. L. Stern, 
et ux to Swartzell and Rheem, Trs., as received for Record 
on the 30th day of October, 1929, at 2:52 p. m., and recorded 
in Liber Xo. 6389, folio 289, et seq., one of the Land Rec¬ 
ords of the District of Columbia, W. J. Tompkins, 
Recorder. 

In the District Court of the United States for the 
District of Columbia. 

Holding an Equity Court 


Equity Xo. 60425. 


John C. Harlowe, et al., 
Plaintiffs, 

Enoch H. Totten, et al., 
Defendants. 


Answer to the Exceptions to Sale and Motion to Set it 
Aside Filed by Defendant Howe Totten 

Come now the plaintiffs John C. Harlowe and Elva D. 

Harlowe, and intervenor plaintiffs Ralph P. Barnard et al., 

Noteholders’ Committee and for answer to the exceptions 

to the sale and motion to set it aside filed bv the defend- 

* 

ant Howe Totten respectfully show to the Court: 

1. In answer to paragraphs 1, 2, 3 and 4 of said ex¬ 
ceptions these respondents state that when this 
Court signed the decree of foreclosure on Janu¬ 
ary 31, 1938, no objection was made to the terms 
thereof or to the terms of sale and defendant is 
now estopped from making objection thereto. 
Moreover, said foreclosure decree stands unmodi¬ 
fied and unchallenged by any direct appeal there- 
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from and must be deemed conclusive between the 
parties to this cause. 

2. In answer to paragraph 5, it is denied that the sale 
price of Two Hundred and Fifty Thousand Dol¬ 
lars ($250,000.00) is too small a sum and is an in¬ 
adequate price for the property. 

WHEREFORE, THE PREMISES CONSIDERED, re¬ 
spondents pray: 

That the Court enter an order herein confirming the sale 
of the property to the Noteholders' Committee. 

JOHN C. HARLOWE, 

ELVA D. HARLOWE, 
Plaintiffs. 

RALPH P. BARNARD, 

PAUL SLEMAN, 

CHARLES E. QUIGLEY, 

C. F. R. OGILBY, 

B. WOODRUFF WEAVER, 
Committee. 

By . 

Intervenor Plaintiffs. 

PEELLE, LESH, DRAIN & BARNARD, 

By..., 

Attorneys for Respondents. 

District of Columbia, 

I, B. Woodruff Weaver, being on oath first duly sworn, 
depose and say that I have read the foregoing and annexed 
answer subscribed by me, that I know the contents thereof 
and that I verily believe the facts therein stated to be true. 


Subscribed and sworn to before me this . day of 

June, 1938. 


Notary Public, D. C. 

1 Endorsed on back: No. 7268 United States Court of Ap¬ 
peals for the District of Columbia, Howe Totten, Appel¬ 
lant, vs. John C. Harlowe & Elva D. Harlowe, Ralph P. 
Barnard, et al., Stipulation to Enlarge and Correct Record. 
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United States Court of Appeals for the 
District of Columbia 


October Term, 1938. 


No. 7268. 


HOWE TOTTEN, 

APPELLANT, 

VS. 

JOHN C. HARLOWE & ELVA D. HARLOWE, 
RALPH P. BARNARD, et al 


BRIEF FOR APPELLANT. 


Statement of Case. 

This is an appeal from a decree of the District 
Court of the United States for the District of Colum¬ 
bia, entered June 23, 1938, (R. p. 59) confirming a ju¬ 
dicial sale of an apartment house in the District of Col¬ 
umbia and determining the disposition of surplus rent¬ 
als accumulated in the hands of a receiver pendente 
life. The facts and proceedings pertinent to the ques¬ 
tions presented are as follows: 


On October 30,1929, David L. Stern and wife by deed 
of trust bearing said date, conveyed to Swartzell and 
Rheeni, trustees, certain real estate in the District of 
Columbia then owned by Stern, to secure the payment 
of four hundred and ninety notes of Stern in the ag¬ 
gregate amount of $385,000, payable three years after 
said date, with six per cent interest payable semi-an¬ 
nually. The trust did not pledge or grant any inter¬ 
est in the rents, issues or profits of the property. 

By deed dated December 1, 1930, Stern and wife 
conveyed the mortgaged property to Howe Totten, 
appellant herein, subject to the deed of trust above re¬ 
ferred to. Appellant did not assume the payment of 
the secured debt or in anv other manner obligate him- 
self personally therefor. 

On January 10, 1936, appellees John C. Harlowe and 
Elva 1). Harlowe, holders of two of the notes secured 
by said trust deed, filed in the Court below their bill 
of complaint alleging default in payment of the prin¬ 
cipal thereof and praying judicial foreclosure of the 
trust lien; also praying that a receiver be appointed to 
collect the revenues from the property pendente life, 
on the grounds that the property was insufficient se¬ 
curity for the debt, and that the financial standing of 
Stern, the debtor, was such that a deficiency judgment 
against him would be uncollectible. 

At the time this bill was filed, the personal liability 
of Stern, the only person ever personally liable for 
the debt secured, was subject to the bar of the Statute 
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of Limitations, no action having been taken against 
him by plaintiffs or any other noteholders. 

By decree of February 17, 1936, a receiver was ap¬ 
pointed pendente life, with authority to collect all rents, 
pay operating expenses and taxes, “and to hold the 
balance of said rents and income subject to the fur¬ 
ther order or orders of the Court herein.” (R. p. 13.) 

On appeal, this decree was affirmed by this Court 
(Record #6782), the facts found to justify the recei¬ 
vership being (1) the inadequacy of the security; (2) 
the insolvency of the debtor Stern; and (3) the delay 
resulting-from what the Court characterized as “ob¬ 
structive” acts of Totten in resisting previous efforts 
to foreclose under the trust, the Court saying, “In 
such circumstances, the loss inevitable in the delay 
takes the character of waste as clearly and distinctly 
as deterioration by the failure to make repairs or the 
cutting of timber.’’ (Totten v. Harlowe, 67 App. D. C. 
132, 90 Fed. (2d) 377.) 

The decision of this Court was rendered March 29, 
1937. On January 31, 1938, the Court below entered 
a decree for sale of the mortgaged property at auc¬ 
tion; sale was made May 17,1938, and reported to the 
Court, and on June 23, 1938, the Court, over the ob¬ 
jections and exception of appellant, confirmed the sale, 
which was at the price of $250,000, bid by a “Note¬ 
holders’ Protective Committee” representing a ma¬ 
jority of the holders of the trust notes, said committee 
being the only bidder. 
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The decree of sale, and the advertisement thereof, 
contained a provision that no bid should be received 
froin any bidder who should not have deposited before 
noon of the day preceding the sale a deposit of $20,000, 
or $30,000 of the secured notes. The decree, and ad¬ 
vertisement, also contained a provision setting the case 
for “further hearing" on the fourteenth day follow¬ 
ing the sale, “for such orders, judgments and decrees 
concerning said sale and the matters remaining to be 
adjudicated herein as may, by this Court, be then 
deemed proper and desirable;” and it was announced 
at the sale that the validity of the sale was questioned 
by the appellant and that certain furniture and fix¬ 
tures, including gas ranges, were claimed by him as his 
own. These provisions were made the basis of excep¬ 
tions by the appellant to the sale which were over¬ 
ruled by the Court. Appellant also presented the fur¬ 
ther objection that the price bid was inadequate. 

At the time of sale, the Receiver had, out of the rents 
collected by him, paid all operating expenses of the 
property, including his own compensation of $85.00 
per month, taxes, repairs and improvements, fire in¬ 
surance premiums in advance to June, 1940, and, pur¬ 
suant to orders of the Court, semi-annual interest on 
the secured debt to April 30, 1938; and had remaining 
in his hands as clear net surplus profits the sum of ap¬ 
proximately $25,000. (R. p. 79.) Appellant by motion 
and petition sought to have this fund decreed to be 
paid to him (R. p. 43), but the Court, by the decree 
affirming the sale, rejected his claim and directed the 
receiver to state his account showing the balance in his 
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hands payable to the Trustee of Sale and directing the 
latter to receive such balance and add it to the pro¬ 
ceeds of the sale, “and the said proceeds of foreclosure 
sale, as so augmented, shall be disposed of by the said 
trustee in all respects as though said net balance re¬ 
ceived from the said receiver were a part of the pro¬ 
ceeds of sale.” (E. p. 60.) 

Xo judgment or decree for any deficiency was ren¬ 
dered or sought, the original bill of complaint having 
alleged, as above stated, that the debtor Stern was not 
financially responsible, and having conceded that ap¬ 
pellant, his vendee, was not liable for any deficiency. 

Questions Presented. 

On the above state of facts, appellant presents by 
this appeal two questions, viz.: 

1. Are the secured noteholders entitled to have 
the balance of rents collected by the receiver, over 
and above all costs of operation, maintenance, 
taxes, insurance premiums, and full and regular 
interest on the secured debt, applied to the prin¬ 
cipal of that debt, where the owner of the prop¬ 
erty is not liable for any deficiency and no effort 
was made by the noteholders to enforce the per¬ 
sonal liability of the maker of the notes ? 

2. Was the sale under the restrictive provisions 
of the decree of January 31, 1938, for the price of 
$250,000, a fair sale? 
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Assignments of Error Relied on. 

1., The Court erred in overruling this defendant’s 
exceptions to confirmation of the Trustee’s sale; and in 
confirming the sale. 

2. The Court erred in denying Howe Totten’s Pe¬ 
tition for payment to him of rents collected by the Re¬ 
ceiver, less administrative costs and expenses, and 

i 

payments for taxes and repairs; and ruling that the 
rents in the receiver's hands belonged to the Note¬ 
holders’ Committee. 

3. The Court erred in ruling that the terms and 
conditions of sale fixed by the order of January 31, 
1938, and the Trustee’s advertisement, for sale of the 
property, were lawful and proper. 

4. The Court erred in ruling that the price of 
$250,000.00, at which the property was sold by the 
Trustee, was adequate. 

5. The Court erred in its findings of fact and con¬ 
clusions of law. 

6. The Court erred in overruling this defendant’s 
objections to the findings of fact, and conclusions of 
law, which were submitted on behalf of plaintiffs and 
adopted by the Court. 

7. The Court erred in including in the final decree, 
the matter set forth in Paragraph 5, thereof. 

8. The Court erred in signing and entering the 
decree of June 23,1938. 



ARGUMENT. 


I. 

The secured noteholders are not entitled to have 
the balance of rents collected by the receiver, over 
and above all costs of operation, maintenance, 
taxes, insurance premiums, and full and regular 
interest on the secured debt, applied to the prin¬ 
cipal of that debt, where the owner of the prop¬ 
erty is not liable for any deficiency and no effort 
was made by the noteholders to enforce the per¬ 
sonal liability of the maker of the notes. 

Pertinent Facts. 

This proposition is based upon the following facts: 

1. The deed of trust involved in this case did not 
grant a lien on the rents, issues or profits of the 
property; contained no provision for collection of 
rents or taking of possession by the trustees un¬ 
til sale; and contained no provision for accumu¬ 
lation of a sinking fund to meet the principal at 
maturity. 

2. Appellant Totten, to whom the property was 
conveyed by the maker of the notes and trust, did 
not assume or in any manner become personally 
liable for the payment of said notes. 

3. The principal debt became due October 1, 
1932; no action was ever taken by any noteholders 
or their representatives to enforce or reduce to 
judgment the personal liability of the maker of the 
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notes, and the Statute of Limitations was allowed 
to run against the right of action against him, al¬ 
though the record contains no indication that a 
judgment against him would not have been good 
at the time his liability accrued. 

4. The ultimate fact found by this Court to jus¬ 
tify the appointment of the receiver was the dan¬ 
ger of loss to the noteholders by the delay in sell¬ 
ing resulting from appellant’s attempting to de¬ 
fend the several proceedings instituted to bring 
about a sale. 

5. The property has been operated at maximum 
efficiency, maintained in at lea^t as good condi¬ 
tion as it was at the time of the receiver's appoint¬ 
ment, all taxes have been paid, the noteholders 
have received all interest falling due prior to the 
time of sale, and the value of the property at the 
time of sale was, if anything, greater than at the 
maturity of the trust, or at the institution of this 
suit. 

Applicable Law. 

Upon these facts, it is confidently submitted that 
there is absolutely no authority of law in this jurisdic¬ 
tion for the action of the Court below in decreeing that 
the surplus rents in the hands of the receiver be 
lumped with the proceeds of sale and applied on the 
principal debt; and that the Supreme Court of the 
United States, in the only ease reported in this juris¬ 
diction involving facts in any way similar to these, has 
settled the law to be in favor of appellant’s claim to 
these funds. 
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At the outset it is conceded that in the opinion of 
this Court in its decision affirming the appointment of 
the receiver the statement appears that “Courts of 
Equity have power to take charge of the property by 
means of a receiver and preserve not only the corpus 
but the rents and profits for the satisfaction of the 
debt.” (Totten v. Harlowe, 67 App. D. C. 132* .) 

That statement, however, was in that case purely 
obiter. The only question before the Court was wheth¬ 
er the appointment of a receiver was justified; no 
money had even come into the hands of the receiver: no 
surplus had been accumulated, nor was it known wheth¬ 
er there ever would be one; the lower Court had not 
undertaken to make any ruling as to the ultimate dis¬ 
position of the rents to be collected beyond providing 
for the operation and maintenance of the property; 
and the actual terms of the decree appealed from di¬ 
rected the receiver to hold the balance of rents after 
operating charges “subject to the further order or 
orders of the Court herein.” (See decree of February 
17, 1936, which appears in the present record at page 
13, and in the former record, No. 6782, at page 34.) 
The record affirmatively shows that the Court below 
never undertook to rule on the question now raised 
until the entry of the decree now appealed from, on 
June 23, 1938. (See the transcript of proceedings on 
January 18, 1938, during which the Court said, (R. p. 
70) “that that was not before him”, referring to the 
question of the rents; and (R. p. 75), “If the sale is 
confirmed, then the question will arise as to wTiat is to 
be done with the money.”) 
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The only other orders entered concerning disposi¬ 
tion of any of the rental moneys were the orders of 
June 25, 1987 (R. p. 21), November 2, 1937 (R. p. 23), 
and May 5, 1938 (R. p. 30), under which the receiver 
paid the semi-annual installments of interest due April 
30, 1936, October 30, 1936, April 30, 1937, October 30, 
1937, and April 30, 1938, in the amount of $11,535 
each. 

It is true that language similar to the above-quoted 
statement of this Court occurs in many decisions con¬ 
cerning receiverships. Analysis of the cases will show, 
however, that it has never been decided in this juris¬ 
diction that rents collected by receivers over and above 
expenses are applicable to the principal debt except 
where (1) the mortgaged property is still in the owner¬ 
ship of the mortgagor, or maker of the secured debt; 
or (2) the owner has assumed or otherwise become 
personally liable for the debt or for a deficiency; or 
(3) the mortgage or deed of trust contains specific 
provisions pledging the rents as well as the property 
for the debt, or otherwise expressly authorizing such 
application. None of these conditions exists in this 
case. 


There is no dispute that it is the law of this juris¬ 
diction that a mortgagor, or his assignee, is entitled to 
take the rents and profits of the mortgaged property 
to his own use, regardless of default, until possession 
is taken from him. Totten v. Harlowe, supra; Phoenix 
Mutual Life Insurance Company v. Grant, 3 McAr¬ 
thur, 220; Freedman's Company v. Shepherd, 127 
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XJ. S. 494; Eastern Trust Company v. American Ice 
Company, 14 App. D. C. 304; Hardee v. American Se¬ 
curity and Trust Company, 64 App. D. C. 259. 


The position of appellees and of the .Court below 
rests solely upon the assumption that because the 
owner is said to be entitled to rents until his posses¬ 
sion is ousted by the mortgagee or a receiver, such 
ouster of possession automatically deprives him of all 
further rights whatever in the rents. This is a mn 
sequitur, both logically and legally. 


In Fosdick v. Schall, 99 U. S. 235, the Supreme Court 
said (p. 251): 

“The possession taken by the receiver is only 
that of the Court, whose officer he is, and adds 
nothing to the previously existing title of the 
mortgagees. He holds, pending the litigation, for 
the benefit of whomsoever in the end it shall be 
found to concern, and in the meantime the Court 
proceeds to determine the rights of the parties 
upon the same principles it would if no change of 
possession had taken place /’ 


And in Forgay v. Conrad, 6 How. 201, in ruling (on 
a motion to dismiss) that a decree determining title 
and ordering property to be delivered to an assignee in 
bankruptcy was a final decree for purposes of appeal, 
the Court said: 

“This rule, of course, does not extend to cases 
where money is directed to be paid into Court, or 
property to be delivered to a receiver, or prop¬ 
erty held in trust to be delivered to a new trustee 
appointed by the Court, or to cases of a like de¬ 
scription. Orders of that kind are frequently 
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and necessarily made in the progress of a cause. 
But they are interlocutory only, and intended to 
preserve the subject matter in dispute from waste 
or dilapidation, and to keep it in the control of the 
Court until the rights of the parties concerned can 
be adjudicated by a final decree." 

The proposition enunciated in this statement was 
applied by the Court in Grant v. Phoenix Mutual Life 
Insurance Company, 106 U. S. 429, and an appeal from 
a decree of the Supreme Court of the District of Co¬ 
lumbia appointing a receiver in a mortgage foreclosure 
proceeding was dismissed. In that case the Court 
added the statement: 

“Neither the title nor the rights of the parties 
are changed by his possession. He acts as the 
representative of the Court in keeping the prop¬ 
erty so that it may be subjected to any decree that 
shall finally be rendered against it.” 

The Grant litigation came again before the Supreme 
Court, after a decree for sale, and the appointment of 
the receiver was approved, the decision of the Court 
being reported as Grant v. Phoenix Mutual Life In¬ 
surance Company, 121 U. S. 105. The facts in that 
case, as stated in that report, clearly distinguish it 
from the case now before this Court, and show that 
the decision has no bearing on the present question. 
There the original mortgagor and debtor was still the 
owner of the property and personally liable for any 
deficiency. Nor was there any question of surplus 
rents, for the facts before the Court at the time of the 
decree of sale were that there were taxes in arrears 
in the amount of nearly fifty thousand dollars, and 
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interest to the amount of $225,000, in addition to the 
principal debt of $285,000; and at one time during the 
proceedings the lower Court had discharged the re¬ 
ceiver, on the ground that the revenue from the prop¬ 
erty was not sufficient even to pay current taxes. (See 
Phoenix Mutual Life Insurance Company vs. Grant, 
3 McArthur 220.) 

Freedman's Savings and Trust Company vs. Shep¬ 
herd, 127 U. S. 494, is the single case in the District 
of Columbia involving facts similar to the facts of the 
instant case, and it is submitted that the decision in 
that case supports the contention of this appellant and 
requires that he be awarded the surplus rents in the 
hands of the receiver. 

The facts there were that Shepherd, the owner of 
certain property in the District of Columbia, had taken 
title from one Bradley, who had purchased it on behalf 
of Shepherd and given notes secured by a deed of 
trust in part payment. Shepherd, the real purchaser, 
had verbally assumed payment of the notes. The 
premises were leased to the United States for post 
office purposes. Shepherd then conveyed the prop¬ 
erty in trust for the benefit of various creditors, and in 
this deed expressly covenanted to apply the rents of 
the trust property solely for the benefit of the credi¬ 
tors secured thereby. Thereafter, pending a suit 
against the United States for rents, Shepherd executed 
a further instrument pledging the claim against the 
United States to one Thompson to secure another 
debt, the trustees under the second trust giving their 
written consent. 
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Upon default in payment of the original purchase 
money trust, the Trust Company, holder of the pur¬ 
chase money notes, had the property advertised for 
sale under that trust. Shepherd and the trustees un¬ 
der the second trust filed a bill to enjoin the threatened 
foreclosure; the Trust Company filed a cross-bill al¬ 
leging insolvency of both Shepherd and Bradley and 
the inadequacy of the property to satisfy the first trust 
debt, and prayed for a receiver to collect the rents 
for its benefit and for an injunction to restrain any 
other parties from collecting any rents. On the peti¬ 
tion of the Trust Company a receiver was appointed, 
who collected rent in the amount of $787.50. By peti¬ 
tion of the receiver, the attorney who had collected 
the proceeds of the rent suit against the United States 
was brought into Court, and answered that he held the 
sum of $4675 from that source. Thompson, Shepherd's 
assignee of the claim against the United States, filed a 
bill to enforce his claim, and the two suits were con¬ 
solidated. Sale was had under the first trust, leaving 
a deficiency of more than $11,000. By final decree, the 
lower Court awarded to Thompson the funds received 
from the United States from the suit, and to the trus¬ 
tees under the second trust the rents actuallv collected 

•> 

by the receiver. The Trust Company appealed from 
this decree, but it was affirmed. 

14 What rights,'' said Mr. Justice ILarland, deliver¬ 
ing the unanimous opinion of the Court, “did the 
Trust Company acquire, under Bradley’s deed, in re¬ 
spect to the income or rents of the mortgaged property, 
accruing after the execution of that instrument? This 
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is the principal question presented for our considera¬ 
tion, and will be first examined.” 


After reviewing previous decisions, the opinion con¬ 
tinues : 

“The principles announced in these cases are 
decisive against the claim of the Trust Company 
to the rents of the property represented by the 
two drafts delivered bv the United States to Wil- 
son. Bradley's deed pledged the property, not the 
rents accruing therefrom, as security for the pay¬ 
ment of his notes. It is true, it provides, gen¬ 
erally, that the mortgagor may remain in posses¬ 
sion and receive rents and profits until there is 
default upon his part. But the only effect of that 
provision was to open the way to compel him to 
submit to a sale and thereby lose possession. The 
deed did not give the mortgagee or the trustees 
the right, immediately upon such default, to take 
possession and appropriate the rents of the prop¬ 
erty. It only gave the trustees authority, when 
such default occurred, to sell upon short notice 
and in that way, oust the mortgagor, and suspend 
his right to further appropriate the income of the 
property * * * 

“In the present case, it appears that prior to 
the time fixed for the sale under Bradley’s deed of 
trust, and before the Trust Company filed its cross 
bill asking, among other things, for a receiver of 
the rents of the mortgaged property, Bradley and 
Shepherd, with the consent of Shepherd’s trus¬ 
tees, had pledged the rents of the property as 
security for Thompson’s debts. As Bradley’s 
deed of trust did not pledge the rents as security 
for his notes to the Trust Company, the pledge 
of such rents by himself and Shepherd, his as¬ 
signee, for Thompson’s benefit, did not violate any 
right secured to it; for as we have shown, until a 
sale was had, pursuant to the deed of trust, and 
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possession taken under such sale, it had no right, 
by the terms of the deed, to take the income of the 
trust property. So that, if a receiver had been 
appointed immediately upon the filing, October 
25, 1877, of the cross bill of the Trust Company, 
and if all the rents represented by the two drafts 
of $1,S00 and $3,475 had been collected by the re¬ 
ceiver, they would still, in virtue of the assignment 
of June 21, 1877, hv Bradley and Shepherd, have 
belonged to Thompson, as between him, and the 
Trust Company; unless, as contended, the trans¬ 
fer by Bradley to Shepherd of the lease to the 
United States and their assignment for the benefit 
of Thompson, are absolutely void, for every pur¬ 
pose, and as to everybody, under the provisions 
of the statutes relating to the transfer and assign¬ 
ment of contracts with or claims against the United 
States.’’ 

(This contention was then examined and overruled.) 

“It only remains to say a word in reference to 
that part of the decree giving to Shepherd’s trus¬ 
tees the rent which Bradley, as receiver, collect¬ 
ed. We have already shown that Bradley, not 
having pledged the income of the property to the 
Trust Company, could pledge it as security for 
debts held against him by other creditors. After 
executing the deed of 1873, he conveyed the prem¬ 
ises to Shepherd, and also assigned to him the 
benefit of the lease made to the government. Shep¬ 
herd included the premises in his deed to Taylor 
and others of November 15, 1876, and expressly 
agreed that the rents, issues, and profits therefrom 
should be applied in payments of the debts made 
in that deed. The right of those trustees to the 
rents, issues, and profits which accrued before any 
sale under Bradley's deed to the Trust Company, 
and prior to actual possession being taken under 
such sale, was, consequently, superior to any that 
Company had. That right could not be defeated 
by anything the Company did, whether by means 
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of a receiver or otherwise. Whether the money 
in the hands of the receiver belonged to Thomp¬ 
son rather than to Shepherd’s trustees is a ques¬ 
tion not before us, since Thompson has not ap¬ 
pealed from the decree.” 

The only distinction which can be made between the 
position of the appellant now* before this Court and the 
position of the trustees who were held to be entitled 
to the rents in the Shepherd case is this: Totten is 
a purchaser, from the mortgagor; the trustees there 
represented creditors of the mortgagor. This is a 
distinction without a difference, in the situation here 
involved. The conveyances of Shepherd for the bene¬ 
fit of creditors w*ere as much subject to the prior trust 
in that case as the conveyance of Stern to Totten w’as 
in this; Totten no more incurred any liability on the 
secured debt in this case than did the creditors in that; 
the conveyance to Totten w-as upon as good and valid 
consideration as were the conveyances to the Shepherd 
trustees or creditors. The rent conveyed in the Shep¬ 
herd case is an estate in land as much as the fee con¬ 
veyed to Totten. Winnisimmet Trust Company v. 
Libby, 232 Mass. 491,122 N. E. 575. 

Nor is there any distinction whatsoever between the 
position of the Trust Company in the Shepherd case 
and the position of the appellees in the present case. 
Every w'ord of the above quotation relative to the first 
trust in that case is equally applicable to the trust in 
this. The receiver in that case w*as appointed on the 
application of the creditor just as was done here; the 
rents disposed of in that case were collected by the re- 
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ceiver just as those now in controversy were by the 
receiver in this case. It must follow that the appellees 
here have no more right to the rents here involved 
than did the Trust Company in that case. 

The decision of this Court in Hardee v. American 
Security and Trust Company, 64 App. 1). C. 259, is also 
submitted to support appellant's position. It is true, 
as stated by the Court in that case, that there was no 
application there made by the noteholder for an equity 
receivership of the mortgaged property; but the prop¬ 
erty was in possession of a receiver appointed by the 
Comptroller of the Currency, and if the rents collect¬ 
ed by him had been subject to any valid trust, there is 
nothing in the National Banking Act which would have 
deprived the secured creditor of the benefit thereof. 
This case can be distinguished from the instant case 
only on the theory that the mere appointment of a re¬ 
ceiver at the application of a mortgagee automatically 
gives rise to some new right or title which the mort¬ 
gagee did not theretofore have; and this theory is 
flatly denied by all the authorities hereinbefore cited. 

All other cases in this jurisdiction bearing upon the 
question of receiverships in mortgage foreclosures are 
readily distinguishable. In Shepherd v. Pepper, 133 
U. S. 626, the original maker of the secured notes and 
trust was still the owner of the property and still per- 
soiially liable for the debt. Even so, he contended all 
the way to the Supreme Court that the Court should 
give him the rents collected by the receiver, even 
though it might simultaneously enter a deficiency de- 
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cree against him for a much greater amount. The 
opinion of the Supreme Court clearly shows that the 
basis for the application of the rents to the secured 
debt was the existence of a deficiency for which the 
owner of the property was personally liable. 

The same observations apply to Hitz v. Jenks, 123 
U. S. 297, where the claim to rents was asserted by a 
wife who had joined with her husband in mortgaging 
her property to secure his debts, and subsequently at¬ 
tempted to repudiate her act. The facts involved in 
that case are more fully stated in the opinion of the 
General Term, Keyser .v. Hitz, 2 Mackey 513, from 
which it appears that the mortgage there enforced was 
a part of a very involved series of fraudulent trans¬ 
actions on the part of the appellant's husband, from 
which there was no question of his personal liability 
on the debt. It also appears that the wife contended 
that she acquired the property prior to passage of the 
first married women’s property act of the District of 
Columbia and therefore held it as at common law; also 
that the original deed of trust which she executed, and 
which was the first step in the fraudulent transactions, 
specifically provided that not she, but John Hitz, the 
husband, should occupy and take the rents and profits 
of the premises until default. There could therefore 
be no question as to the equity of applying the rents 
collected by the receiver to the secured debt, and the 
decision of the Supreme Court cannot be construed as 
affecting in any way the principles of Freedmen’s 
Trust Company v. Shepherd, 'which was in any event 
a later decision. 


20 




Cassedv v. Strauch, 61 App. D. C. 21, inferentiallv 
supports appellant's contention; for there the receiver 
was not even authorized to collect the gross rents, 
but only enough of the income of the property to pay 
taxes pending sale. The only contention made in this 
Court was that even that disturbance of the owners’ 
possession was erroneous, even though there appears 
to have been a prior agreement to that effect. 

The case of Omaha Hotel Company v. Kountze, 107 
IT. S. 378, which seems to be the most frequently cited 
authority for, and is probably the source of, the prop¬ 
osition that by appointment of a receiver in mortgage 
foreclosure cases a Court of equity may “preserve 
not only the corpus, but the rents and profits for the 
satisfaction of the debt,” did not arise in this District, 
but is deserving of comment. In the first place, that 
statement was no part of the decision in that case, 
for the question involved there was that of liability 
on a supersedeas bond given on an appeal from a de¬ 
cree of foreclosure, and no receivership was ever creat¬ 
ed in the whole course of the litigation. Decisive, how¬ 
ever, as to its inapplicability to the present case, is the 
fact that that very statement was quoted by the Court 
in its opinion in Freedmen’s Trust v. Shepherd, supra, 
without the slightest suggestion that it was inconsistent 
with the holding of that case that as between the mort¬ 
gagee and an assignee for value of the mortgagor the 
latter was entitled to rents, even though they had been 
collected by a receiver. Eight of the nine members of 
the Court which decided the Kountze case, including 
the author of the majority opinion, sat on the Court 
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which decided the Freedman’s case, and any inconsist¬ 
ency between the decision in the latter and the true 
meaning of the dictum of the former would most as¬ 
suredly have been noted. 

Upon all these authorities, it is submitted that there 
is no justification for the broad statement that the ap¬ 
pointment of a receiver in every case of mortgage 
foreclosure carries with it the right to have all rents 
collected by the receiver applied to the mortgage debt. 
The only general rule which wfill cover all cases is, as 
stated by the Supreme Court in Shepherd v. Pepper, 
supra, that the Court, by appointing a receiver, takes 
possession of the rents in order to preserve them for 
“that party to the suit who should ultimately be 
found to be equitably entitled to them.” 

If the rents are covered by the mortgage, the mort¬ 
gagee is entitled to them, as of the time of appoint¬ 
ment of the receiver. If the party from whom pos¬ 
session is taken is personally liable for a deficiency, 
the rents will be applied thereon. But if neither of 
these conditions exist, and a receiver is appointed 
merely to prevent waste, it is submitted that the rents 
remain the property of the owner, subject only to such 
expenditures as may be necessary to that end, and if 
any remain the owner is entitled, both legally and 
equitably, to have them for his own, and no reason or 
authority can be found for applying them to the debt. 

Respective Equities. 

If it be considered that on the facts already stated 
there is any further necessity for weighing of the rel- 
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ative equities of appellant and the noteholders, the 
following facts are submitted: 

Status of Noteholders. 

The record does not show how many of the present 
noteholders, (represented here by the appellees, mem¬ 
bers of the Protective Committee) were original hold¬ 
ers of the secured note issue; but it does disclose (page 
72), that there have been numerous transfers of notes, 
even after institution of this suit, and also (pages 76 
and 77) that the market quotation on the notes over a 
period of several years ranged from 60 to 70 per cent 
of par. Any original noteholders who sold at these 
prices have taken their loss and can receive no further 
benefit from anv Court action. Their vendees, bv the 
receipt of interest in full, have realized an annual re¬ 
turn of about ten per cent on their actual investment, 
and would have practically the whole of it repaid by 
even the $250,000 price bid at the sale, without refer¬ 
ence to the fact that by becoming themselves the bene¬ 
ficial purchasers they become the owners of property 
producing 50% more income than they have hereto¬ 
fore received. 

I 

Ignoring these facts, and looking only at the orig¬ 
inal parties, the fact is that they loaned, or invested, 
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on the sole security of the property itself, and the per¬ 
sonal obligation of Stern. They might, as is frequent¬ 
ly done, have required a pledge of the income of the 
property as a part of their security, but they did not. 
They might also, as is frequently done, have required 
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regular amortization of the principal, or accumula¬ 
tion of a sinking fund to meet the principal at matur¬ 
ity, but they did not. By the express terms of the con¬ 
tract which they did make, they necessarily assumed 
the risk of depreciation of the value of the property, 
which actually occurred; and likewise assumed the risk 
of the insolvency of Stern, which is claimed to have oc¬ 
curred. In the strict legal view, they have received 
more than their contract called for, without being given 
the surplus profits of the property on their claims. 

When their notes matured, in 1932, and were not 
paid, they could have immediately proceeded at law 
against Stern, the maker of the notes, and at the same 
time could have proceeded to subject the property to 
their lien. They took no action against Stern. When 
this suit was filed, in 1936, their remedy against him 
was barred. In their bill, they alleged that he w*as in¬ 
solvent; but the only evidence of that fact in the rec¬ 
ord is Stern’s own affidavit (R. p. S7), presented by 
the plaintiffs in support of their application for re¬ 
ceivership. This affidavit, which was prepared by 
counsel for plaintiffs (R. p. 85) bears the date of Jan¬ 
uary 16, 1936, and states merely that affiant had paid 
no attention to the notes since he sold the property to 
Totten in 1930, except to refuse a demand for payment 
made upon him, as he understood, as an incident to a 
suit to foreclose; that he had not regarded the notes 
as a subsisting obligation since 1930, and would plead 
limitations if any action were brought against him; 
that he was informed that no deficiency was to be 
sought against him; and that any judgment against 
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him would be “now” uncollectible. No word of this 
affidavit indicates, and nowhere in the record is it al¬ 
leged, that he was insolvent at the time the notes ma¬ 
tured, or indeed at any time before the Statute had 
run. 

Not only did the appellees fail to pursue their rem¬ 
edy against Stern, but their proceedings to enforce 
their lien on the property are marked by a certain lack 
of consistency and by several unexplained delays. 

At the time the notes matured, the original trus¬ 
tees under the deed of trust were unable or unwilling 
to act; but in a proceeding already had, in 1931, sub¬ 
stituted trustees had been appointed (see Totten v. 
Harlowe, 66 App. D. C. 373). Nevertheless, instead of 
proceeding with an immediate sale under the trust, 
the same noteholders who instituted the present suit 
hied, in November, 1932, a bill for judicial foreclosure, 
and had a receiver appointed. Two years later, in De¬ 
cember, 1934, an amended bill was filed (no decree for 
sale having been taken) asking for substitution of still 
another set of trustees. A decree on this amendment 
entered in November, 1935, was appealed to this Court, 
which found the appeal to be without merit. (66 App. 
D. C. 373.) This decision was handed down in Decem¬ 
ber, 1936. However, without awaiting the result of 
that appeal, the appellees, in January, 1936, had filed 
this suit, again asking a judicial sale. An appeal was 
taken from the order appointing the receiver herein, 
which was decided in March, 1937; but no decree for 
sale was taken until January, 1938, two years after 
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the bill was filed, although that appeal did not in any 
way operate as a stay of proceedings in the lower 
Court. 

So it is seen that a sale might have been had under 
the trust in 1932, but suit was filed for a judicial fore¬ 
closure instead; after two years another change of tac¬ 
tics occurred and a substitution of trustees was asked; 
when this brought forth an appeal a second suit for 
judicial sale was brought; and finally after two more 
years a decree of sale was actually taken. In a con¬ 
sideration of the respective equities, it is submitted 
that some attention should be given to these delays, 
responsibility for which does not seem to lie at the door 
of appellant. 


Status of Appellant. 

On the side of the appellant we have these facts: 

He bought the property in 1930, at a price around 
$500,000.00, subject to the $385,000 mortgage, paying 
for the equity $52,500 cash, exchanging some other 
properties, and giving a second trust of $25,000. (ft. 
pp. 86, 87.) He did not assume the first trust, but 
merely took title subject to its lien. (R. p. 48.) 

The entire principal of $385,000 matured in 1932. 
It is a fact of universal knowledge, and of which this 
Court is certainly entitled to take notice, that at that 
time the entire country was at practically the bottom 
depths of the most serious financial depression of the 
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century. No doubt for this reason no renewal or re¬ 
financing, such as is the normal method of handling 
loans of this nature, was possible and appellant was 
instead, within thirty days, faced with a foreclosure 
suit, brought by holders of $1,500 of the $385,000 of 
notes outstanding, the time and manner and price of 

I 

whose acquisition of their notes has never been dis¬ 
closed. 

Instead of yielding, he chose to fight to protect his 
large and legitimate investment. While this Court 
characterized his action as “obstructive” it must at 
least be conceded that he has resorted to no weapons 
other than the recognized instrumentalities of the law, 
although in a large part of the country resistance to 
similar proceedings reached such proportions of open 
revolution that many of the legislatures of the States, 
and the National Congress also, were led to enact var¬ 
ious measures for the suspension or prohibition of 
foreclosures, or for the relief from the public treasury 
of the stresses giving rise to them. 

For more than six years, he has received nothing 
from his property, except for a short two months be¬ 
tween suits. During that time, however, the property 
has been earning about one and a half times the amount 
of interest on the trust, over and above all costs of op¬ 
eration and at least fully adequate maintenance. Liti¬ 
gation, the cost of which this Court must know, has 
been carried on throughout that time. The original 
plaintiffs have been reinforced by a “Noteholders’ 
Protective Committee”, which includes in its member- 
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ship one of plaintiff's counsel, and which eventually 
obtained the representation of some 85 per cent of the 
noteholders, who have themselves, however, never 
been served with any process or otherwise made par¬ 
ties to any of the proceeding's, although there are 
more than 150 of them in this jurisdiction. (R. p. 72.) 

After the most liberal application of the rents of 
the property, whereby it has been preserved against 
physical deterioration and the noteholders have been 
saved any loss of interest, there remains a substantial 
profit from the receiver’s operations. (R. p. 79.) This 
is actual money, whereas the mathematical deficiency 
resulting from the difference between the face amount 
of the notes and the bid price on the sale is, by reason 
of the facts hereinbefore discussed, a verv doubtful 
loss to the noteholders, who will, if the sale stands, 
be the owners of free and clear title to the property, 
the actual value of which was fixed by their own ap¬ 
praiser at $345,000 (R. p. S2), and by disinterested 
witnesses for appellant at $395,000 to $405,000. (R. pp. 
89-91.) In any event, appellant is not liable on the 
deficiency, if any; and it is respectfully submitted that 
the profit, which is legally his, is likewise not appli¬ 
cable thereto. 

Upon all the relevant facts, the following language 
of the Supreme Court is very pertinent: 

‘‘The mortgagee has his strict rights which he may 
enforce in the ordinary way. If he asks no favors 
he need grant none. But if he calls upon a Court 
of chancery to put forth its extraordinary powers 
and grant him purely equitable relief, he may with 
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propriety be required to submit to the operation 
of a rule which always applies in such cases, and 
do equity in order to get equity. The appointment 
of a receiver is not a matter of strict right. Such 
an application always calls for the exercise of ju¬ 
dicial discretion; and the Chancellor should so 
mold his order that while favoring one, injustice 
is not done to another. ” 

Fosdick v. Schall, 99 U. S. 235, 253. 


II. 

The “sale” to the Noteholders’ Protective Com¬ 
mittee for the price of $250,000, under the restrictive 
provisions of the decree of January 31, 1938, was not 
a fair sale, and should be set aside. 

It is a recognized proposition of law that the pri¬ 
mary purpose of every judicial sale is to obtain as 
full value for the subject of the sale as is consistent 
with the necessity of reasonably prompt liquidation, 
and to serve as far as possible the best interests, not 
merely of the party at whose instance the sale is made, 
but of all parties. 


As said by Justice Story, in Smith v. Arnold, 5 Ma¬ 
son 414, 420, and recently quoted by this Court in Bal¬ 
lard v. Peyser, 67 App. D. C. 169. 

“It may be stated generally that there is a meas¬ 
ure of discretion in a Court of Equity, both as to 
the manner and conditions of such a sale, as well 
as to ordering or refusing a resale. The Chan¬ 
cellor will always make such provisions for notice 
and other conditions as will in his judgment best 
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protect the rights of all interested, and make the 
sale most profitable to all; and after a sale has 
once been made, he will, certainly before confir¬ 
mation, see that no wrong has been accomplished 
in and by the manner in which it was conducted. ” 

It is submitted that under the circumstances and 
conditions of this case the sale here in question does 
not meet the tests of fairness above stated, for the 
reason that the terms of sale gave an undue and in¬ 
equitable advantage to the Noteholders’ Committee 
and tended inevitably to discourage competitive bid¬ 
ding. 

The most serious specific objection to the terms of 
sale is the requirement, in paragraph 4 of the decree 
of sale (R. p. 29), that the trustee should receive no bid 
from anyone offering to bid who should not have de¬ 
posited, by noon of the day before sale, $20,000 cash or 
$30,000 face amount of the secured notes. 

In the first place, attention is called to the fact that 
the Court below had a Rule of long standing (Equity 
Rule 68, Supreme Court of the District of Columbia) 
which prescribed in considerable detail the procedure 
to be followed in judicial sales, and provided the man¬ 
ner of advertising, the terms of sale, report and con¬ 
firmation of sale, and accounting for and distribution 
of the proceeds of sale. The rule does not, it is true, 
purport to be exclusive of other or different terms 
which may appear proper in individual instances; but 
it is significant that nowhere in the rule is there any 
reference, either express or implied, to the require- 
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meiit of a deposit, before sale, by an intending or pros¬ 
pective bidder. 

Nor, so far as appellant’s counsel have been able to 
find, is there any authority in the decisions of this 
Court or of the Supreme Court for such a require¬ 
ment. 

It may, perhaps, be reasonable to require a deposit 
of a successful bidder when the bidding has ended, in 
an amount sufficient to provide for further costs and 
expenses which would be incurred upon a resale after 
default; but to require a cash deposit of an amount 
equivalent to a substantial part of the probable price 
likely to be bid, as a prerequisite to being allowed to 
bid, appears to serve no logical purpose except to de¬ 
crease the likelihood of bidding, especially where, as in 
this case, there is one particular prospective bidder, or 
class of bidders, exempt from this requirement. Re¬ 
quirement of a deposit by the successful bidder, after 
the sale, would serve every proper purpose; and the 
fact that this Court does not appear heretofore to 
have been called upon to determine the validity of 
such a requirement would seem to indicate that it is 
something of an innovation in judicial sales proceed¬ 
ings. 


The only theory which might justify such a require¬ 
ment would be that in its absence there might be dan¬ 
ger of irresponsible persons undertaking to bid, with¬ 
out any intention of making good on their bids if ac¬ 
cepted. To this theory there are at least two answers: 
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in the first place, the fact, if it existed, would imme¬ 
diately be disclosed, if a deposit were required at the 
conclusion of the bidding, and the bidding could then 
be recommenced with the offender eliminated; sec¬ 
ondly, such conduct, at a Court sale, would certainly 
appear to be a flagrant contempt of Court, exposing 
the fake bidder to the risk of summary punishment. 

The impropriety of the requirement referred to is, 
however, even greater when it is coupled with the fur¬ 
ther provisions (also not required by the provisions of 
Kule 68) in the fifth paragraph of the decree, provid¬ 
ing for further hearing of such other matters as re¬ 
mained unadjudicated “at which hearing, if the suc¬ 
cessful bid shall have been made by the first trust note¬ 
holders or any of them or their representatives pur¬ 
suant to or in furtherance of any plan of reorganiza¬ 
tion, the Court shall consider the fairness of the terms 
and conditions of such plan of reorganization. No¬ 
tice that such report will be made and such hearing 
held shall be included in the notice of sale to be pub¬ 
lished as hereinbefore provided, and an announce¬ 
ment thereof shall be made by the trustee at the time 
of such sale.” 

These provisions gave notice to all the world that 
the secured noteholders were organized and that a plan 
of reorganization involving a purchase of the property 
by the noteholders was in contemplation. Coupled with 
the deposit requirement, the whole decree, which was 
advertised as required by the Court, was tantamount 
to a general public warning that no independent bid- 
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dors wore invited, unless they were prepared to bid 
more than the amount of the secured indebtedness, 
as the noteholders would ordinarily be presumed to be 
willing to bid up to the amount secured, which they 
could do without substantial cash being required. 

In connection with this case, and the sale to the 
“Noteholders’ Protective Committee,” the attention 
of the Court is called to the fact that the activities of 
committees of this class became a matter of such gen¬ 
eral public interest that the Congress, by Section 211 
of the Securities Exchange Act of 1934 (U. S. Code 
Title 15, sec. 78 j j), specifically directed the Commis¬ 
sion “to make a study and investigation of the work, 
activities, personnel, and functions of protective and 
reorganization, readjustment, rehabilitation, liquida¬ 
tion, or consolidation of persons and properties and to 
report the result of its studies and investigations and 
its recommendations to the Congress on or before 
January 3,1936. 

Pursuant to this Act, the Commission made an ex¬ 
haustive investigation, and Part III of its Report is 
devoted specifically to such committees dealing with 
real estate Bonds. (Securities and Exchange Commis¬ 
sion, Report on the Study and Investigation of the 
Work, Activities, Personnel and Functions of Protec¬ 
tive and Reorganization Committees; Part III, Com¬ 
mittees for the Holders of Real Estate Bonds; U. S. 
Government Printing Office, Washington, D. C., June 
3, 1936.) 
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It is not intended here to suggest that the Commit¬ 
tee in this case is in any way subject to criticism on 
any score, or that any of its activities have involved 
any of the improprieties or vices which called for the 
investigation above referred to. It is, however, sub¬ 
mitted that the following conclusions stated by the 
Commission involve considerations which must of 
necessity, from the very nature and functions of such 
committees, be present to greater or less extent in 
every case. (The quotations are from pages 220 and 
222 of the Report cited): 

“The mechanism of the foreclosure sale furnishes 
protective committees with a fruitful opportunity 
to oppress minorities. This sale is not intended 
as a means for disposing of the property in a free 
and open market at its fair value or even at its 
forced sale value, but is just a ‘ step in the accom¬ 
plishment of the plan.” While competitive bid¬ 
ding may occur on rare occasions, the protective 
committee in the run of cases is the only bidder 
at the sale. 

“It and it alone will determine the bid price in 
these cases and its judgment will generally be un¬ 
controlled. And it is the bid price which provides 
the basis for calculating what the dissenter re¬ 
ceives. Obviously at this point the interests of the 
protective committee are in sharp opposition to 
those of the dissenters. It is to the interest of the 
dissenters that the highest possible price be paid 
at the foreclosure sale. But the committee if for 
no other reason will be driven by the pressure of 
economic necessity to make the lowest possible 
bid, in order to avoid burdening itself with large 
cash requirements with which to pay the dissent¬ 
ers’ share of the sale price. As Edward P. Morse, 
counsel to the Hazlewood Committee, stated in 
testimony before this Commission: 
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‘Q. You have to keep the cash requirements 
down, do you not? 

A. Yes. 

Q. So you have to keep the distributive shares 
of 11011 -depositors low, don’t you? 

A. The object, of course, is to make a bid which 
is as low as the court will confirm.’ 

# « # 

“A committee, according to the testimony before 
this Commission, considers a number of factors 
in arriving at the price to be bid at the foreclosure 
sale. A few of the factors receiving attention 
did have some bearing on the value of the property 
and hence on the fair value of the non-depositors’ 
stake in the security. One of these factors was 
the market value of his securities. According to 
the testimony of Maurice A. Rosenthal, the prac¬ 
tice developed of setting the minimum bid at a 
figure which would net the non-depositor the then 
market value of his bonds. But such a test may 
not result in equitable treatment of the non-de¬ 
positor, as the market value of real estate bonds 
at the time when little or no market existed for 
real estate may bear little relation to the value of 
the property measured by earnings or other stand¬ 
ards. Bernard Nath testified before this Commis¬ 
sion on the relation between market value and 
the earnings of the property: 

‘Q. And both of those would indicate the 
value of the property ? Is that it ? 

A. Well, they might not come out to the same 
result by any means. In other words, there might 
be cases where the property was earning so little 
that on the basis of the earnings of the property 
it would not be worth anywhere near as much as 
the market value w r ould determine. There might 
be cases where the earnings would indicate great¬ 
er value than market value. ’ 

“Another circumstance considered by the com¬ 
mittee is the possibility of an outsider appear- 
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ing at sale and bidding- against the committee. 
Conceivably competitive bidding might force the 
committee to bid a price which would produce a 
fair return to the non-depositors; but that pos¬ 
sibility in the real estate market which existed in 
the last few years is somewhat remote.” 


The following statement of the Supreme Court of 
Wisconsin in Suring State Bank v. Giese, 210 Wis. 489, 
246 X. W. 556, (quoted with approval by Mr. Justice 
Luhring in Wardman Corporation v. Murphy, 62 W. 
L. R. 358) is likewise pertinent: 

“The court takes judicial notice of the fact that 
the present economic depression has not merely 
resulted in a serious dislocation of the value of 
real estate, but also in the almost complete ab¬ 
sence of a market for real estate. As a conse¬ 
quence there is no cash bidding at sales upon fore¬ 
closure. In normal times competitive bidding is 
the circumstance that furnishes reasonable pro¬ 
tection to the mortgagor, and avoids the sacrifice 
of the property at a grossly inadequate sale price. 
In the present situation the device of a judicial 
sale largely fails of its intended purpose because 
of the lack of competitive bidding, and the ques¬ 
tion arises whether a court of equity is wholly im¬ 
potent to rise to the needs of justice and see that 
the parties are fairly and properly protected. This 
is not a situation in which ordinary logic with 
respect to values has much vitality. In theory, 
a thing that cannot be sold has no value, and so 
with a parcel of real estate that is offered for sale 
at foreclosure. It may be argued that it is worth 
what purchasers will pay for it, aud no more, and 
that if the only price offered constitutes but a 
negligible part of its theretofore assumed value, 
it nevertheless represents the value of the real es¬ 
tate at that time. Such a conclusion is shocking 



3G 


to the conscience of the court, or, as the old equity 
courts said, to the conscience of the chancellor, 
and to all notions of justice as applied to this 
situation. Certainly the land has value so lone: 
as it or the buildings upon it may be used, and 
certainly in the case of farm lands, which consti¬ 
tute the homes of farmers, the premises have 
value in the sense of usefulness, however difficult 
it may be to translate this value into terms of 
dollars. Furthermore, this real estate, which is 
suffering from the consequences of a period of re¬ 
adjustment through which we are passing, has po¬ 
tential or future value which may legitimately be 
taken into account. Its value in terms of dollars 
has been affected by a general condition. Xo one 
1 piece of land has depreciated in value; it has all 
depreciated. It has suffered from the lack of de¬ 
mand on the part of buyers. Under these circum¬ 
stances it is within the power of a court of equity, 
without the aid of statute, to take one or all of 
three steps for the protection of the parties and 
the promotion of a fair solution of the difficulties. 
What is said here is said in the light of the pres¬ 
ent emergency, and because of the present inade¬ 
quacy of a judicial sale to establish a fair value 
for the security.” 


Examination of the evidence in this record will show 
that at the time of confirmation of the sale, the Court 
below had before it, on behalf of the appellees, the 
testimony of a single expert to the effect that the value 
of the property at the time of sale was .$345,000, in his 
opinion, but that he was further of opinion that the bid 
of $250,000 was as high as could be expected. (R. p. 
82.) On behalf of appellant there was submitted opin¬ 
ion evidence of two experts fixing the value at $395,- 
000, and one appraising it at $405,000. (R. pp. 89, 91.) 


There was also before the Court the uncontradicted 
and indisputable testimony of the Receiver showing 
that the property was producing a gross revenue of 
more than $62,000 per year, of which more than $30,- 
000 was net, before interest. (R. p. 77.) Considering 
especially the earning capacity, it is submitted that the 
price of $250,000, under all the circumstances of the 
case, was grossly inadequate. 


Conclusion. 

For the foregoing reasons and upon the authorities 
cited, it is respectfully submitted that the decree of 
the Court below was erroneous, both in confirming the 
sale of the property and in depriving the appellant of 
the surplus earnings during receivership; and that 
said decree should therefore be reversed in toto and 
this cause remanded for further proceedings properly 
preserving and protecting the rights of the appellant ; 
that he be awarded the surplus rents held by the re¬ 
ceiver ; that he be given an opportunity to redeem the 
property; and that if it be necessary to resell that 
such terms of sale be fixed as would tend to encourage 
free and open competitive bidding. 

LEO P. HARLOW, 
MARSHALL H. LYNN, 
Attorneys for Appellant. 
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STATEMENT OF FACTS. 

The appellant, Howe Totten, now resorts to this 
Court for the third time in a final effort to delay real¬ 
ization by the holders of deed of trust notes secured 
on the Oaklawn Terrace Apartments of the debt repre¬ 
sented by the notes which he admits has been in de¬ 
fault as to principal since October, 1932 (R. 69, 70). 

The first appeal (Totten v. Harlowe , 66 App. D. C. 
373), from a decree substituting trustees, was later 
(67 App. D. C. 132, 134) characterized by this Court 
as “obstructing the sale for a year by an appeal which 
we ultimately held to be without merit” and “on 
purely technical grounds”. 

The second appeal (Totten v. Harlowe, 67 App. D. 
Cl 132) was from a decree appointing a receiver at the 
instance of the noteholders, who were forced to seek 
the aid of equity for foreclosure and receiver when the 
possibility of sale by the substituted trustees was de¬ 
layed by the first appeal for more than a year. This 
Court approved the appointment of the receiver. This 
Court said (P. 134) that “ * * * to permit Totten to 
obstruct the sale on purely technical grounds and in 
the meantime collect the rents and convert them to 
his own use, would have been inequitable and unjust”. 

Now on this third appeal, and in the face of the de¬ 
cision on the second appeal (67 App. D. C. 132), Tot¬ 
ten asserts that he is entitled to convert the rents now 
in the hands of the receiver to his own use, although 
there is a deficiency of $134,500 in the principal of the 
debt on final sale, and although the interest which has 
accrued and will continue to accrue until final settle¬ 
ment will consume most if not all of the funds in flic 
hands of the receiver. 
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On this appeal, Totten also objects to confirmation 
of the sale on the ground of inadequacy of price and 
provisions in the foreclosure decree which he now al¬ 
leges were unreasonable. Since no noteholder is ap¬ 
pealing, since Totten does not indicate any possible 
injury to him through such confirmation, and there is 
nothing in the record to suggest that he might be bene¬ 
fited by a resale, it is fair to assume that this portion 
of the appeal is solely for the purpose of further de¬ 
laying final recovery of the debt. Further facts in 
reference thereto will be subsequently noted. 

The facts which have reference to the appointment 
of the receiver and the disposition of the fund in his 
hands were so comprehensively stated by this Court 
on the appeal from the appointment of the receiver, 
that appellees desire to adopt the factual parts of said 
opinion as their own statement. For the convenience 
of the Court, said portions of the opinion are here re¬ 
printed (67 App. D. C. 132): 

“Oaklawn Terrace is an apartment building in 
Washington City. In 1929 the owner, David L. 
Stern, and his wife mortgaged the property for 
$3S5,000.00. The debt was payable in three years, 
and the deed of trust contained the usual provi¬ 
sions for sale in the event of default in principal, 
interest, or taxes. In 1930 Howe Totten, one of 
appellants, purchased the property subject to the 
deed of trust, and executed a second trust to se¬ 
cure $30,000.00. In October, 1932, the principal 
debt under the first deed of trust fell due and in 
November following appellees John C. Harlowe 
and Flva D. Harlowe filed a bill in equity alleging 
only default in the payments of taxes, and asking 
for the appointment of a receiver to operate the 
property and collect the rents. Jerome F. Bar¬ 
nard was appointed receiver and continued in pos- 


4 


session for three years. Out of the earnings he 
paid the installments of interest due on the trust 
indebtedness to October 30, 1935, and taxes to the 
end of 1935. During the pendency of the suit and 
in 1934 the Harlowes asked leave of court to 
amend the bill for the purpose of having the court 
substitute new trustees in place of trustees sub¬ 
stituted by an order of court in a previous suit. 
The object was to correct what was thought to be 
an error in the former appointment. Subsequently 
and in 1935 the Harlowes made an additional mo¬ 
tion for leave to amend, alleging default in the 
principal of the debt. The court allowed the 
amendment with relation to the appointment of 
new trustees and entered an order accordingly, 
but refused to allow’ an amendment to show also 
default in the principal debt. The default in taxes 
having been terminated by payment, the court dis¬ 
missed the bill, discharged the receiver, and re¬ 
stored Totten to possession of the property. This 
occurred November 27, 1935. If the litigation be¬ 
tween the parties had terminated at this time, it 
is obvious that the Harlowes would have been in 
position immediately to demand sale of the prop¬ 
erty through the trustees, but w r hat actually oc¬ 
curred w’as that Totten appealed from that part 
of the order of November 27th substituting trus¬ 
tees, and the effect of this was for all practical 
purposes to supersede the order until the appeal 
was disposed of—for obviously the property could 
not be sold by trustees whose title was challenged, 
and it was apparent that approximately a year 
must pass before the appeal could be disposed of 
and equally apparent that at least for that period 
Totten would collect the rents and appropriate 
them to his own use without accountability. In 
these circumstances, the Harlow’es tiled their bill 
in the low’er court January 10, 1936, alleging that 
the whole debt had become due and payable; had 
not been paid; that the security w~as not sufficient 
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to pay the debt; that the original maker of the 
notes was insolvent and unable to pay any defi¬ 
ciency resulting from the sale; and that the pres¬ 
ent owner, Totten, was not liable on the notes but, 
together with his son, was collecting the rents; 
and that his son, Enoch Totten, the other appel¬ 
lant, was the holder of an unrecorded deed of con¬ 
veyance of the property—and praying the aid of 
the court foi the foreclosure of the trust and for 
the appointment of a receiver to collect the rents 
pendente lite. 

“There was a rule to show cause, a motion by 
the Tottens to dismiss, and a hearing on the mer¬ 
its by the court below. In February, 1936, the 
trial judge found that it was almost certain the 
property would not sell for enough to pay the 
debt; that the maker of the notes was insolvent 
and also that the statute of limitations had run, 
so that in no event was there any other recourse 
to the noteholders than the property itself; and 
that there was no dispute that the noteholders 
were entitled to a decree of foreclosure. The court 
thereupon, and pending the decision on the appeal 
in the former case, appointed a receiver with 
power to collect the rents and operate the prop¬ 
erty, pay the operating charges, and hold the bal¬ 
ance of the rents and income subject to further 
orders of the court. 

“This appeal is from the order appointing the 
receiver. 

“We are of opinion that the appointment of the 
receiver was providently made. The ascertain¬ 
ment by the court that the property would almost 
certainly sell for less than the debt, that the rents 
were then being collected by the holder of the 
legal title who was not responsible for the debt 
or anv deficiencv which might result—combined 
with the act of the latter in obstructing the sale 
for a year by an appeal which we ultimately held 
to be without merit,—made a case in which it was 
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clearly the duty of the court, pending such time 
'' when it could properly enter an order of foreclos¬ 
ure, to appoint a receiver to impound the rents. 
* * * Here we have a case in which a mortgage 
debt has been in default for five years. By reason 
' of the disqualification of the trustees appointed 
in the original deed of trust, it became necessary 
and proper to apply to the court for the appoint¬ 
ment of new trustees, and because of default in 
payment of taxes it became necessary to apply to 
the court for the appointment of a receiver. These 
proceedings, rather than immediate foreclosure, 
were had without objection and in the interests of 
1 all parties since, in the then depressed condition 
of the real estate market in the City of Washing¬ 
ton, it would have been ruinous to all concerned to 
sell the property. As a result of the appointment 
of a receiver and his control of the property for 
three years, the taxes were paid, together with the 
then due installments of interest; but a foreclos¬ 
ure was thereafter denied—whether properly or 
not we have no occasion here to inquire—because 
the original bill had not also alleged default in the 
principal debt. The receiver was discharged and 
i the property returned to the Tottens, and fore¬ 
closure proceedings suspended while their appeal 
from the order substituting trustees remained un¬ 
decided by this court. It was in this state of af¬ 
fairs that the present suit was begun. In these 
circumstances, to permit Totten to obstruct the 
sale on purely technical grounds and in the mean¬ 
time collect the rents and convert them to his own 
use, would have been inequitable and unjust.” 

On January 31, 1938 the court below entered a de¬ 
cree of foreclosure without objection by appellant (R. 
27, 69, 70). Pursuant to such decree the property was 
sold on May 17, 1938 to Ralph P. Barnard et al., first 
trust noteholders committee, for the sum of $250,000 
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(R. 33). At the time of the confirmation of sale the 
committee had on deposit first trust Stern notes aggre¬ 
gating $331,250, approximately 86 per cent of the out¬ 
standing trust (R. 72). 

The receiver, William P. Lockwood, has collected 
the rents and has paid expenses, taxes, and interest 
on the secured debt to April 30, 1938. At the time of 
sale, he had in his hands a fund of $25,395 (R. 79), 
which is subject to deduction for the expenses of this 
suit, including allowances for counsel fees. Additional 
interest of $23,070 had accrued on the notes up to 
April 30, 1939, and will continue to accrue at the rate 
of $11,535 semi-annually, until this appeal is disposed 
of and final settlement made below (R. 58, 79). 

Enoch Totten, a son of appellant, whose prior ap¬ 
peal was dismissed, is not a party to this appeal. 

ARGUMENT. 

I. The Funds in the Hands of the Receiver Should be 
Applied to Reduce the Established Deficiency on 
the First Trust. 

A. The Decision on Prior Receivership Appeal in 67 
App. D. 0. 132 is the “Law of the Case” on This 
Appeal, and Controls the Disposition of the 
Fund in the Hands of the Receiver. 

On the former appeal (67 App. D. C. 132, 135), this 
Court stated: 

“We think the equitable rule is that when the 
mortgaged property is not of sufficient value to 
insure payment of the debt and the mortgagor, or 
person liable for the deficiency, is insolvent, and 
there are superadded conditions which make an 
immediate sale impracticable or impossible, courts 
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of equity have power to take charge of the prop¬ 
erty by means of a receiver and preserve not only 
the corpus but the rents and profits for the satis¬ 
faction of the debt . In such circumstances, the 
loss inevitable in the delay takes the character of 
waste as clearly and distinctly as deterioration by 
the failure to make repairs or the cutting of tim¬ 
ber, etc.” (Italics ours). 

'On both this and the former appeal, the Court had 
before it substantially the same facts, viz.: 

That the mortgagor was insolvent and that no 

1 judgment could be claimed against him because 
the Statute of Limitations had run on the notes 
(R. 87, 88); 

That Totten, the grantee and equitable owner, 
had not assumed the debt and was not liable there¬ 
on (R. 48); 

That no “waste” in the form of actual deterio¬ 
ration or spoliation of the property existed and 
that neither taxes nor interest were overdue (R. 
79, 80). (Interest has accrued on the trust since 
this appeal was taken in the Court below.) 

On both appeals, appellant puts forth the identical 
argument, viz., that a receiver may only be appointed 
to prevent “waste” and that, when he has been ap¬ 
pointed, the rents in his hands can only be applied to 
a! deficiency when the mortgagor is in possession and 
a deficiency judgment can be obtained against him. 
On the prior appeal, the contention of appellant was 
put forward in this fashion (Reply Brief of Appel¬ 
lant, p. 1): 
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“The essential requirement of the rule is that 
the ease be one in which a judgment for a defi¬ 
ciency may be had; that is to say, there must be 
a showing that the mortgagor in possession, being 
personally liable for the mortgage debt, is insol¬ 
vent and the property insufficient security for the 
debt. 

i “In such case a receiver is appointed to collect 

! the rents for application to the judgment if there 

be a deficiency.” 

Appellees flatly took the position that (Brief on for¬ 
mer appeal, pp. 22, 24): 

“It is settled in the District of Columbia that 
rents collected by the receiver can be applied to 
reduce a deficiency on foreclosure, 
j “No deficiency judgment need be obtained in 

order to apply the rents for benefit of mortgagee." 

Following the decision of this Court confirming the 
appointment of the receiver, appellant petitioned the 
Supreme Court of the United States for certiorari 
(October Term, 1936, No. 1006; petition denied, 301 
i U. S. 711). In his petition, he treated the question of 

the application of the rents as settled by the decision 
of this Court. Under the heading “Statement of the 
Questions Involved” he stated (Petition of Appellant, 
c p. 2): 

j “Pending a suit to foreclose a mortgage of real 

estate, where the mortgagor is permitted, by the 
, terms of the mortgage and applicable law, to re- 

l main in possession and take the rents until default, 

and where the tenant in possession is not person- 
r ally liable for the debt and the security is not being 

wasted, may a receiver properly be appointed to 
preserve the rents pending the suit? 
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“In such case does the delay in the sale of the 
property occasioned by an appeal by the tenant 
in possession from an order substituting: trustees 
in a deed of trust, constitute waste f 
“May the receiver apply the rents to the satis¬ 
faction of tin' debt although the truant in posses¬ 
sion is not the mortgagor?” (Italics ours). 

In the brief for appellees in opposition to certiorari, 
we stated as follows (p. 5): 

“Petitioner treats the order appealed from as 
though it diiected application of net rents during 
receivership to the mortgage debt. In fact it does 
! not, but directs merely that they be held subject 
to the further order of the court (R. 35). In ef¬ 
fect. however . we agree entirely with petitioner 
that the legal consequence of the order as settled 
by this Court is that if there is a deficiency, as 
anticipated, the net rents will be applicable to it. 
Grant v. Phoenix Mutual Life Ins. Co., 106 IT. S. 
429, 431, 27 L. ed. 237, 238; Hits v. Jenks, 123 U. S. 
297, 31 L. ed. 156.” (Italics ours). 

We think the former decision of necessity controls 
the disposition of the fund and that if the Court had 
agreed with the argument of appellant then presented, 
it would not have affirmed the appointment of the re¬ 
ceiver. There is nothing in the opinion of the Court 
which suggests that the receiver would have been ap¬ 
pointed for any other purpose than to apply the rents 
to an anticipated deficiency. With knowledge that no 
deficiency judgment could be obtained against Totten, 
the Court held that the receiver could preserve “not 
only the corpus but the rents and profits for the satis¬ 
faction of the debt”. Even were this Court now to 
concede that in a case where no deficiency judgment 
could be obtained against the mortgagor, a receiver 
could only be appointed to prevent “waste”, the ap- 
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pellant could not avoid the application of the prior 
decision. For the Court held that “the loss inevitable 
in the delay takes on the character of waste as clearly 
as the failure to make repairs or the cutting of timber 
etc.” The words “Loss inevitable in the delay”, can 
only mean the loss occasioned by the inability of note¬ 
holders to secure satisfaction of the debt by an im¬ 
mediate sale, and either to receive the proceeds of sale, 
which they could reinvest, or to buy in the property 
and promptly obtain the rents and profits. Xo pur¬ 
pose in preserving the rents, and no method of avoid¬ 
ing the loss which would otherwise be occasioned by 
the delay, can be suggested except the application of 
the rents to the deficiency. And appellant has neces¬ 
sarily refrained from attempting to argue the con¬ 
trary. 

B. Accumulated Interest Resulting From the De¬ 
lay* Occasioned by* This Appeal Has Wiped Out 
Any Surplus in the Hands of the Receiver and 
This Appeal. Therefore, Presents a Moot Ques¬ 
tion. 

In claiming a right to have the fund in the Ifends of 
the receiver returned to him as against the claim of 
the noteholders for application on their deficiency, ap¬ 
pellant ignores the fact that the very delay occasioned 
by his present appeal is creating a large additional 
charge against the fund,—namely, the accrual of in¬ 
terest at the rate of $23,070 per annum (R. 79). Such 
interest will naturally continue to accrue until the dis¬ 
position of this appeal and final settlement below, since 
the deed of trust provided that interest would accrue 
until the debt was paid. Although interest orders were 
regularly signed by the Court below prior to sale, ap- 
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pellant has not appealed therefrom (R. 21 to 23, 79). 
Indeed, in his brief he concedes the propriety of pay¬ 
ment of interest from the fund when in his argument 
(p. 7) he claims only the balance of rents “above all 
costs of operation, maintenance, taxes, insurance pre¬ 
miums, and full and regular interest on the secured 
debt”. And appellant similarly interprets the deci¬ 
sion in Grant v. Phoenix Mutual Life Insurance Co., 
121 U. S. 105, as permitting funds in the hands of a 
receiver to be applied to overdue interest. That ac¬ 
cruing interest, matured and unpaid, takes on the 
character of waste was held in Central Trust Co. v. 
Chattanooga 7?. d C. R. Co., 94 F. 275 (cited by this 
Court in its opinion in the receivership appeal). And 
this Court, in Milo Manor, Inc. v. Woodard, 67 App. 
D. C. 296, 293, apparently treated it as settled that 
rents in the hands of a foreclosure receiver should be 
applied to pay accruing interest on the secured debt. 

The net balance of $25,395 in the hands of the Re¬ 
ceiver is after payment of interest to April 30, 1938 
(R. 5S, 79). The interest to June 30, 1939, a date ear¬ 
lier than it can now be hoped the funds from the fore¬ 
closure* will be applicable to the notes, will amount to 
$26,915. 

C. It is Settled Law in the District of Columbia that 
Whenever Mortgaged Property is Placed in the 
Hands of a Foreclosure Receiver. Rents and 
Profits Can Be Applied on a Deficiency in the 
Debt Secured. 

In placing reliance on the “law of the case” doc¬ 
trine, we do not wish to give the appearance of evading 
the legal issue presented for the second time by ap¬ 
pellant. He presented the same arguments and cited 
the same cases on the receivership appeal as he does 
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now. While we have regarded the precise equitable 
considerations which will authorize the appointment 
of a receiver as subject to difficulty of determination 
in a particular case, we regard nothing as better set¬ 
tled in this District, once the appointment of the re¬ 
ceiver is properly made, than that all of the rents in 
his hands, after payment of taxes and expenses, will 
be dedicated to the extent necessary, to the satisfac¬ 
tion of the mortgage lien. 

Counsel for appellant has evolved the theory that, 
aside from the restoration of “waste”, the funds in 
the hands of the receiver will only be dedicated to 
satisfaction of the lien where the mortgagor is the 
equitable owner of the rents and a deficiency judg¬ 
ment can be obtained against him. Presumably, the 
theory is that application of the rents would therefore 
be only a convenient method of execution of the judg¬ 
ment. We concede the ingenuity of this theory, but 
we have been able to find no suggestion whatever in 
any of the cases cited by appellant or any other cases 
arising in the District that it has ever been the basis 
of decision or, indeed, has ever been suggested to the 
mind of the Court. On the contrary, the facts of the 
cases expressly negative the existence of this theory 
of decision. 

The case of Freedman’s Savings and Trust Co. v. 
Shepherd, 127 U. S. 494, is the only case on which sub¬ 
stantial reliance is placed by appellant, and he states 
(p. 13) that it is “the single case in the District of 
Columbia involving facts similar to the facts of the 
instant case”. Appellant states that the case holds 
that a mortgagee cannot claim rents in the hands of 
a receiver as against one to whom the rents have been 
assigned by the mortgagor prior to the receiver’s ap- 
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pointment. He reasons therefrom that a purchaser 
from the mortgagor stands in the same position as an 
assignee of the rents. 

Cursory reading of the opinion of the Court might 
appear to sustain appellant's view, but a careful ex¬ 
amination of ihe opinion and of the printed record of 
the 1 case will indicate that the Court was referring to 
facts totallv unlike those of the instant case. 

Briefly, the situation when the receiver in the cited 
case was appointed was this: 

The Freedman’s Bank was the holder of a first deed 
of trust on property owned by Shepherd and leased 
to the United States for a five-year term ending June 
5, 1878. Shepherd made an assignment of a large 
amount of property, including the premises in ques¬ 
tion, to trustees for the benefit of his creditors, and 
expressly pledged the rents to their use. Later, with 
the consent of the trustees for his creditors, he made 
another assignment to trustees for one Thompson, and 
expressly pledged the rentals due from the United 
States under the five-year lease. 

Default occurring under the first trust securing the 
Freedman’s Bank, the trustees under this trust ad¬ 
vertised the property for sale. Shepherd and the 
trustees for his creditors then sued for and obtained 
an injunction to restrain the sale, on the sole ground 
of the pendancy of another action involving title to 
the mortgaged premises. The Freedman’s Bank, in 
answer thereto, filed, October 25, 1887, a cross-bill in 
which it asked that Shepherd be enjoined from collect¬ 
ing the rents due from the United States pending the 
action, and that a receiver be appointed to collect the 
rents. The cross-bill did not ask judicial foreclosure 
or any other form of final relief . The prayer for in- 


junction against Shepherd was granted but no receiver 
was then appointed. Subsequently, on March 12,1879, 
the Bank renewed its request for the appointment of 
a receiver by petition. The receiver was appointed, 
and collected the rents due from July, 1879 until Jan¬ 
uary, 18S0. On petition of the receiver, one Wilson was 
made a party to the cause and stated that he held, as 
attorney, drafts representing the rent due from the 
United States on the lease running until June 5, 1878. 
These rents were not turned over to the receiver. 
Meanwhile, Thompson had filed an independent suit 
claiming the proceeds of the drafts in the hands of 
Wilson and this suit was consolidated with the main 
bill. 

On January 18, 1880, the injunction restraining the 
sale under the first deed of trust was set aside because 
the question of title involved in another pending action 
had been determined. The Freedman’s Bank imme¬ 
diately directed the trustees under the first trust to 
sell, and at the non-judicial sale purchased the prop¬ 
erty at less than the amount of the debt. Thereafter, 
on final hearing, the suit of Shepherd was dismissed 
for failure of the subject matter. It is apparent that 
the cross-bill of the Freedman's Bank, having asked 
no relief except a restraining order and the appoint¬ 
ment of a receiver, and being dependent on the main 
bill, fell with the order of dismissal. While the Bank 
strenuously urged that the funds in the hands of the 
receiver be applied to the deficiency on the debt, there 
had been no proceedings before the Court to establish 
such deficiency, the property having been sold by trus¬ 
tees acting outside the jurisdiction of the Court. Un¬ 
der such circumstances, it was obvious that the funds 
in suit would be paid out as though no receiver had 
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been appointed. The drafts representing rents due 
from the United States were awarded to Thompson 
under his assignment, assented to by the trustees for 
the creditors. (Under no circumstances could the 
drafts have been awarded to anyone claiming through 
thb receiver, since they represented rents all of which 
had accrued nearly a year prior to his appointment). 
The rents actually collected by the receiver were 
awarded to the trustees for the benefit of Shepherd’s 
creditors. 

The argument of the Bank was not based on con¬ 
siderations which would have been advanced in a cause 
similar to the instant appeal. Counsel for the Bank 
asserted that the assignment of the claim against the 
United States was void under R. S. 3477, that rents 
belonged to the mortgagee even in the absence of the 
appointment of the receiver, and that the receiver 
could collect rents accruing prior to his appointment. 
The language of the Court in the Freedman’s case can 
be better understood by reference to the several cases 
quoted therein, which chiefly point out that a mortgagee 
is not entitled to rents and profits prior to foreclosure 
unless (citing the case of Kountze v. Omaha Hotel Co ., 
107 U. S. 395) possession is taken in his behalf by a 
receiver to preserve the rents and profits for satisfac¬ 
tion of the debt. 

While we do not feel that appellant can derive any 
support from the Freedman’s case, we concede that 
the language used therein, standing apart from the 
facts disclosed by the record, is ambiguous in refer¬ 
ence to the right of a mortgage foreclosure receiver as 
against an assignee of the mortgagor. Fortunately, 
any doubt of the law in this District, or the pronounce¬ 
ment of the Supreme Court thereon, was set to rest by 
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the decision in Shepherd v. Pepper, 133 IT. S. 626, de¬ 
cided two years subsequent to the Freedman’s case. 

Shorn of extraneous circumstances, the two cases, 
prior to the institution of litigation, were strikingly 
similar on the facts. In place of the Freedman’s Bank 
in the first case stood Pepper in the second, as party 
secured by a first deed of trust on property owned by 
Shepherd. The assignment by Shepherd to trustees 
for the benefit of his creditors, which included the 
property securing the Freedman’s mortgage, also in¬ 
cluded the property securing Pepper’s mortgage, and 
the pledge of rents to the trustees applied to both. 

The substantial difference between the two cases 
arose from the course of litigation. After a techni¬ 
cally defective sale under the deed of trust was at¬ 
tempted by Pepper, and Shepherd had attempted to 
take advantage of the defect to regain title, Pepper 
filed his bill In equity for a judicial foreclosure, for 
the appointment of a receiver to collect the rents, and 
for the application of the rents and the proceeds of 
sale to the debt and interest thereon. The trustees for 
Shepherd’s creditors were defendants to the suit and 
were appellants to the Supreme Court, and it is obvi¬ 
ous that they were the real parties in interest since 
they had succeeded to all of Shepherd’s right in the 
rents. After sale under the deed of trust and the 
establishment of a deficiency, the Court awarded the 
rents in the hands of the receiver to Pepper. On ap¬ 
peal, the Supreme Court (p. 647) quoted with approval 
the language of the General Term: 

“ * * * wherever property subject to a lien has 
been brought within the domain of a court of 
equity, and a receiver of it is appointed, the rents 
and profits in the hands of the receiver will be 
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applied, along with the corpus of the fund, to 

i satisfy the lien, after paying charges, such as 
taxes and insurance 

It is to be noted that the two lawyers who appeared 
for Shepherd in the second case had been of counsel 
in the Freedman’s case and that one of the lawyers 
for Pepper in the second case had been a party to the 
former case. The Freedman’s case was not cited in 
the opinion of the court, nor, so far as we can deter¬ 
mine from the report of the case in Volume 33 of the 
Lawyers Edition, where counsels’ citations are given, 
was it even cited in the brief of either side. AVe sub¬ 
mit that this i* a striking confirmation of the fact that 
counsel and the court both were aware of the distinc¬ 
tion between the tw’o cases. No other answer will ex¬ 
plain why the mortgagor was entitled to rents in the 
hands of the receiver as against Shepherd’s assignees 
in the second case but not in the first. 

AVe further submit that the case of Shepherd v. Pep¬ 
per , supra , is flatly in point on the proposition that the 
right of a mortgagee to rents in the hands of a fore¬ 
closure receiver is not dependent upon the theory that 
the rents are the property of the mortgagor and may 
be taken from him only through a deficiency judgment. 
Although a deficiency judgment actually was obtained 
against Shepherd, it could not have been enforced 
against the rents because the title thereto had passed 
from Shepherd to his trustee—assignees long prior to 
the judgment. Furthermore, if satisfaction of the per¬ 
sonal debt of Shepherd wrere the theory on which the 
rents could be applied, Pepper would not have been 
entitled to priority over other creditors of Shepherd 
but would have been forced to permit them to share 
ratably in the fund. 
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We think it evident that in this jurisdiction, the rule 
has been adopted that a mortgagee who obtains a re¬ 


ceiver for his benefit as an incident to realization of 


the debt thereby has obtained an appropriation of the 

rents to his use with prior rights therein over any 

other creditor. This point is born out by the decision 

in Hits v. Jenks , 123 U. S. 297. Keyser, representing 

creditors of Hitz, filed suit to set aside a deed of trust 

held by Jenks. Hitz conveyed to Keyser pending the 

litigation, and the latter collected substantial rents. 

After rents had been so collected bv Kevser for a con- 

• • 

siderablo period, Jenks obtained the appointment of 
a receiver in his behalf, who was expressly directed 
to collect the rents and apply them to the liquidation of 
Jenk's debt. On decision of the General Term that 


Jenks' trust was valid, it was argued on the authority 
of the Freedman's case, supra, as decided by the Gen¬ 
eral Term, that Jenks as mortgagee was not entitled 
to the fund (4 Mackey 179, 180). The General Term 
awarded the fund collected by Keyser as receiver for 
.Jenks to the latter, and the remaining rents went to 
Keyser as representing Hitz’s creditors. 

It will be noted that, just as in the case of Shepherd 
v. Pepper, supra , the rents claimed by the mortgagee 
were no longer the property of the mortgagor, but 
would have passed to his creditors had they not gone 
to the mortgagee. 

Viewed in the light of these decisions, the case of 
Ilardee v. American Security and Trust Company, 64 
App. D. C. 259, does not aid appellant. There the re¬ 
ceiver was not a mortgage foreclosure receiver, but 
was a statutory receiver appointed by the Comptroller 
of the Currency, for an insolvent bank, who inciden¬ 
tally took into his possession certain mortgaged prop- 
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erty owned by the bank. The court pointed out that 
the mortgager made no effort “to secure possession” 
of the property from the receiver and that he was not 
entitled to the rents (p. 262) “until he takes actual 
possession, or until possession is taken in hi s behalf” 
(Italics ours). The court was paraphrasing the lan¬ 
guage of the Supreme Court in the Freedman’s case, 
which it cited, and if it had quoted more fully, it would 
have stated “until possession is taken in his behalf 
by a receiver”. Possession by such a receiver as 
Hardee should not be confounded with possession by 
a receiver appointed at the instance of the appellee 
mortgagees in their judicial foreclosure proceeding. 

In the instant case, in awarding the rents to appel¬ 
lees, the District Court was following a rule of law 
which is fully established below. Many of the prop¬ 
erties financed by the Swartzell, Kheem and Hensey 
Company, of which the Oaklawn Terrace is one, were 
subjected to suits for judicial foreclosure and the ap¬ 
pointment of receivers. In all of these cases, includ¬ 
ing the instant case, the facts were substantially the 
same, the makers of the notes were either insolvent 
or so nearly so that no deficiency judgments were 
taken, the mortgagors had conveyed their interests in 
the properties prior to the filing of the suits and were 
not in possession -when the receivers were appointed, 
and the mortgage security in each case was insuffi¬ 
cient. Yet the District Court has uniformly decreed 
that funds collected by the receiver will go to reduce 
a deficiency on foreclosure. We cite, for example, 
Minke v. Blair, Equity No. 53561, decided March 2, 
1935, Potomac Ins. Co. v. Swartzell, Equity No. 53897, 
decided December 23, 1935, and Milo Manor, Inc. v. 
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Woodard t which was before this Court on another is¬ 
sue in 67 App. D. C. 296. 

As long ago as 1SS5, in Pepper v. Shepherd (4 
Mackey 269, 279), the General Term of the District 
Supreme Court stated that the disposition of rents in 
the hands of a receiver was ‘‘no longer an open ques¬ 
tion” in that Court. Picturesquely, the Court added 
that it would continue to hold that such rents could 
reduce a deficiency on foreclosure ‘‘until reversed by 
some higher power”. Not only has that holding never 
been reversed, but it has been expressly affirmed by 
the higher power. We submit that that interpretation 
has become the settled law of this District, that attor- 
nevs reiving thereon have never deemed it necessarv 
for protection of the parties secured to place an ex¬ 
press pledge of the rents in deeds of trust, that the 
courts have uniformly followed that interpretation, 
and that no challenge has been made to the doctrine 
of Shepherd v. Pepper until the two appeals of this 
pertinacious litigant. 

D. Equity Will Protect Ax Inadequately Secured 
Mortc.ac.ee from Loss Growing Out of Diversion 
of Rents When This is Threatened by Obstruc¬ 
tion of the Foreclosure Sale. 

The true nature of a mortgage foreclosure receiver¬ 
ship has been succinctly stated in a recent decision by 
the Supreme Court, Deparquet Huot d; Mone-use Co. 
v. Evans, 297 U. S. 216, 221, as follows: 

“A receivership in a foreclosure suit is limited 
and special. The rents and profits are impounded 
for the benefit of a particular mortgagee, to be 
applied upon the debt in the event of a deficiency. 
Freedman’s Sav. & T. Co. v. Shepherd, 127 U. S. 
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494, 32 L. cd. 163, 8 S. Ct. 1250; \V. B. Worthen 
Co. v. Kavanaugh, 295 U. S. 56, 62, 79 L. ed. 129S, 
1302, 55 S. Ct. 555, 97 A. L. R. 905; Sullivan v. 
I Rosson, 223 N. Y. 217, 119 X. E. 405, 4 A. L. R. 
1400. The corporation retains its other property, 
if it has any, unaffected in its power of disposi¬ 
tion by the decree of sequestration.” 

A like view was expressed in Mentz v. Efficient 
Bitildiny Corporation , 261 X. Y. S. 242: 

“Is has been held many times that in foreclos- 
! lire actions receivers are not appointed generally 
1 for the benefit of all parties according to their 
respective interests, but are specifically appointed 
! for the benefit of the party who makes the motion 
for such appointment”. 

There is nothing in the foregoing in conflict with the 
statement in Shepherd v. Pepper, supra, quoted by ap¬ 
pellant. that rents are held by the receiver for “that 
partv to the suit who should ultimately be found to 
be equitably entitled to them”. In the light of the de¬ 
cision therein, in which the court awarded the entire 
fund to the mortgagee over the claim of other credi¬ 
tors, it is obvious the court intended only that excess 
rents over those necessary to satisfy the mortgage 
debt might be awarded to the mortgagor or claimants 
establishing a right. 

Since receiverships in foreclosure suits are “limited 
and special”, and the rents and profits are impounded 
“for the benefit of a particular mortgagee, to be ap¬ 
plied upon the debt in the event of a deficiency”, it is 
quite obvious that appellant’s entire theory collapses. 
Decisions of the courts fully apply the doctrine ex¬ 
pressed in the Supreme Court’s opinion. It was ex¬ 
pressly held, for example, in Boyce v. Continental 


Wire Co., C. C. A. 7, 125 F. 740, that there was no 
necessity of obtaining a deficiency judgment against 
the mortgagor in order to apply the rents in the hands 
of the receiver to the debt, for the very reason that the 
funds were already in the possession of the court. And 
a like principle was applied in a case where the mort¬ 
gagor was still the equitable owner but had been ex¬ 
pressly relieved of personal liability on the mortgage 
debt by the terms of the mortgage. Land Title and 
Trust Company v. Kellogg. 73 X. J. Eq. 524. 

We have already pointed out that the requirement 
of obtaining a deficiency judgment would be entirely 
meaningless in a case where the mortgagor was no 
longer the equitable owner, as in Shepherd v. Pepper. 
The prior right of the mortgagee to the rents in the 
hands of the receiver was also held in Boyce v. Con¬ 
tinental IFirr Co., supra, to extend as against credi¬ 
tors who had reduced their claims to judgment prior 
to the ascertainment of a deficiency. Similarly, the 
right of the mortgagee was upheld as against an as¬ 
signee in bankruptcy of the mortgagor, Post v. Dorr, 

4 Edw. Cli. (X. Y.) 412. 

Perhaps the most striking application of the doc¬ 
trine that the fund is especially appropriated for the 
benefit of the person who has obtained the appoint¬ 
ment of the receiver, is illustrated in that line of deci¬ 
sions which holds that a second mortgagee who, by 
superior diligence, has first obtained the appointment 
of a receiver in his behalf, is entitled to rents so col¬ 
lected as against the first mortgagee, until the latter 
has expressly asserted his rights and extended the 
receivership for his own benefit. See Shallcross v. 
Bunich/. 82 F. (2d) 690; High on Receivers, Sec. 6S8; 

5 Jones on Mortgages (8th ed.) 422, ^ 1937. 
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It may be conceded that the foregoing decisions 
would not generally be followed in those States which 
adhere to a strict requirement of the showing of 
“waste” as a condition precedent to the appointment 
of a receiver. On examination of the authorities, how¬ 
ever, we think it will appear that those courts adher¬ 
ing to the strict waste theory have all been dealing with 
the old “legal” mortgage, under which the mortgagee 
had the right at any time to obtain possession, or have 
felt controlled by statutory provisions intended to 
protect mortgagees and restrict the remedies of the 
mortgagor. 

"\Ve are not dealing here with a “legal” mortgage, 
nor is there any statutory provision affecting the ap¬ 
pointment of the receiver. In the absence of such stat¬ 
utory provision, and in the case of an equitable mort¬ 
gage or deed of trust, we think the equity rule most 
strongly buttressed by authority permits the appoint¬ 
ment of a receiver when inadequacy of security and 
inability to evict the mortgagor alone are shown, and 
that a receiver so appointed appropriates all rents 
collected to apply on a deficiency to the extent neces¬ 
sary. See High on Receivers, Par. 666; .Jones on 
Mortgages, Sec. 1930; Hollenbeck v. Donnell, 94 N. V. 
342; Bristoie v. Home Building Company. 91 Va. 18; 
Price v. Dowdy, 34 Ark. 2S5; Land Title and Trust 
Company v. Kellogg, supra; Myers v. Estell , 48 Miss. 
372; Strain v. Palmer, 159 F. 628. 

It is true that even in that line of authorities holding 
that rents collected by the receiver will go to supple¬ 
ment a deficiency in a debt, the statement is frequently 
made that some further equity in favor of the mort¬ 
gagee must be present in order to justify the appoint¬ 
ment of the receiver. If there is no obstruction to an 
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immediate sale, for example, the court might well be 
justified in refusing the appointment. 

One of the most apt equitable considerations justify¬ 
ing the appointment, however, is delay in the sale, par¬ 
ticularly where this has been caused by the conduct of 
the equitable owner. Such a situation was present, 
for example, in Myers v. Estelle , supra, where it ap¬ 
peared that the mortgagor had induced the trustee 
not to sell the property despite default, and had as¬ 
signed some of the rentals from the property. 

We think that the apparent conflict between those 
courts suggesting necessity of waste as an element to 
the receivership and those which do not, can perhaps 
be resolved by a consideration of the true aspect of 
the loss occasioned by delay in sale. Older economists, 
perhaps, found it hard to view anything as lost from a 
security unless there was actual spoliation or deterio¬ 
ration. Modern economic thought recognizes that the 
value of a fund to be received one or two years from 
today is not the same as the fund today, since the 
value of the deferred fund must be discounted to the 
extent of the prevailing rate of interest or the earning 
power of the fund. If parties secured were able to 
obtain immediately the proceeds of the sale, they could 
invest the same in order to obtain interest or divi¬ 
dends. Surely the loss of such intervening income is 

as real to the noteholder as anv other form of waste. 

• 

The theories under which courts have appropriated 
funds for the benefit of the mortgagee have been vari¬ 
ous. It has been suggested that foreclosure of the 
mortgage operates as equitable assignment of the 
rents, or that the ultimate sale is made to relate back 
to the date of filing the suit through the appointment 
of the receiver, or merely that it would be inequitable 
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to permit the mortgagor to appropriate the rents when 
the security is inadequate. We do not think it neces¬ 
sary to choose between any of these doctrines, or be¬ 
tween them and the doctrine of waste, if the general 
principle is recognized that a court of equity has power 
to prevent parties secured under a deed of trust from 
further loss of their already inadequate security, 
threatened by obstructive acts of the equitable owner. 

While ample authority has already been cited to jus¬ 
tify the action of the Court below, we further respect¬ 
fully submit that present day economic conditions with 
which this Court is familiar, and of which it may take 
judicial notice, make it of general importance that the 
decision be affirmed. As we stated in our brief on 
prior appeal, problems arising in connection with the 
foreclosure of large commercial properties or apart¬ 
ment houses financed by the issuance of deeds of trust, 
are totally different from those involved in the old 
fashioned mortgage on a farm or dwelling house, with 
the security held by a single borrower. 

Holders of notes secured on large commercial prop¬ 
erties are generally numerous and widely scattered. 
If one or more of them requested the trustee to sell at 
public sale on default before the noteholders had an 
opportunity to organize for their mutual protection, 
the property could not ordinarily be sold for a frac¬ 
tion of its true value, and the security holders would 
lose most of the protection which the security was in¬ 
tended to bring them. Indeed, it is probable in most 
cases that if the property were sold by the trustees 
to independent bidders, it would bring so little that 
the sale would be set aside by the court as unconscion¬ 
able. 


For this reason it lias been the practice, which we 
think fundamentally sound, that judicial foreclosure is 
sought and, in conjunction therewith, the appointment 
of a receiver pending foreclosure sale. By such a pro¬ 
cedure, the equitable owner loses nothing that he would 
not have lost in the case of an immediate sale bv trus- 
tees, for in the latter case he would lose not only pos¬ 
session but permanent right of ownership. By the 
appointment of a receiver, although the owner of the 
equity of redemption loses possession, he at least is 
given an opportunity to attempt to refinance the se¬ 
curity and thus to obtain the return of his property 
prior to final sale at foreclosure. 

During the course of the receivership, the security 
holders, through organization of protective commit¬ 
tees, have generally been able to work out careful plans 
of reorganization, must of which have been successful 
in returning a large percentage of the investment to 
the securitv holder. It is an essential element of these 
reorganization plans, that the property be held in re¬ 
ceivership pending final sale, in order that the prop¬ 
erty may be maintained, taxes and interest paid, and 
the remaining revenues preserved for the benefit of 
the security holders, provided the security remains in¬ 
sufficient. 

If it were known that receiverships could not be ob¬ 
tained or that the rents collected could not be appro¬ 
priated for the payment of interest and principal of 
the debt (for we see no technical legal distinction be¬ 
tween the right to secure payment of interest from 
rents and the right to secure payment of principal), 
it is fair to assume that a serious blow would be struck 
at the practice of seeking court foreclosure in lieu of 
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sale outside of court. The result would be harmful 
to mortgagor and mortgagee alike. 

II. The Decree of Foreclosure Was Not and Cannot 
Now be Questioned, the Price Bid was Adequate, 
and the Sale Should be Confirmed. 

A. No Objection Was Made by Appellant to the 
Terms of the Decree of Foreclosure. 

Counsel consider that the record may be misleading 
in that what purports to be a statement of the evi¬ 
dence taken at the hearing on confirmation is in fact 
a statement of the evidence taken at the hearing on 
the application for a foreclosure decree held January 
18,193S (R. 67 to top 73), as well as that taken at the 
hearing on confirmation held six months later (R. top 
73 to 96). 

At the final hearing on the application for a fore¬ 
closure decree counsel for appellant stated to the 
Court “that there was no point in resisting the fore¬ 
closure because the debt is admittedly due and that 
after foreclosure there will be a deficiency” (R. 69, 
70). Thereafter, when the Court below considered 
the form and terms of the foreclosure decree, appel¬ 
lant made no objection whatsoever to the provisions 
and entry of such decree or to the terms of sale. (R. 
30, R. Supp. 11.) It was not until the sale was ac¬ 
complished and presented for confirmation that ap¬ 
pellant revealed to the Court any objection when it 
was too late for the Court to reconsider the action it 
had taken. 

As to the merit of the specific objections presented 
to this Court, appellees are reluctant to enlarge this 
brief to deal with them except to comment: 
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1. Appellant contends that the provision of the de¬ 
cree, relative to the Court considering the fairness of 
the terms and conditions of the plan of reorganization 
if the Committee should be the successful bidder (R. 
29), gave “notice to all the world that the secured 
noteholders were organized and that a plan of reor¬ 
ganization * * * was in contemplation’’ (Appellant’s 
brief, p. .‘>1). Appellees submit that, irrespective of 
such a provision, any prospective bidder at a sale of 
a Swartzell, Rheem and Hensey apartment building 
must know, or would find out prior to the sale, that 
such bidder would be competing with an organized 
group of noteholders, and 

2. The requirement in the decree, attacked by ap¬ 
pellant (brief 29, 30), that prospective bidders qualify 
on the day preceding the sale (R. 29) is a provision 
gencrallv found in deeds of trust and decrees for the 
sale of large properties. In Tracy, Corporate Fore¬ 
closures, published in 1929, generally accepted as the 
standard text on that subject as of that date, the au¬ 
thor says (}5 208, p. 216): 

“In order that there may be no difficulty with 
irresponsible bidders, the decree generally pro¬ 
vides that the master shall not accept any bid, un¬ 
less the bidder shall have deposited with the mas¬ 
ter, in advance of the sale (usually twenty-four 
or forty-eight hours before the sale), a certain 
amount of cash or a certain principal amount of 
the bonds which are being foreclosed, the deposit 
to be returned to the bidder, if he shall be unsuc¬ 
cessful, and to be credited on the purchase price, 
if successful, or forfeited, if the sale to him shall 
be confirmed and he shall not go through with the 
purchase. The insertion of such provision in the 
decree is wise, from the standpoint of the bond- 
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holders’ committee, if they expect to be the pur¬ 
chasers, as it keeps out irresponsible bidders and 
hold up bidders who, knowing that the committee 
will plan to buy the property as cheaply as pos¬ 
sible, will threaten to bid and run the price up, 
unless thev are bought off.” 

This Court cannot now speculate as to what action 
the lower Court would have taken had appropriate ob¬ 
jections to such provisions in the decree been prop¬ 
erly presented. At least the action of that Court 
would then have been defined. It is well settled that, 
as stated in Evans v. Sellooumaker , 2 App. D. C. 62, 71: 

“A party cannot be heard to complain in an ap- 
pellate court of that which he has co-operated in 
doing in a lower court, any more than he can 
properly assign as error instructions requested 
by himself.” 

The task of the trial judge is difficult at best, and it 
would become an impossible one if every technical ob¬ 
jection, not clearly pressed, perhaps abandoned, or de¬ 
liberately understressed, might be made the basis of 
an appeal and a reversal. 

While we do not assert nor imply that appellant 
herein sought deliberately to lead the lower Court into 
error (naturally one could not make a point he did 
not ever have in mind), we believe the record in this 
cause speaks eloquently of the opportunity which ju¬ 
dicial procedure would afford to litigants desirous of 
so doing for purposes of delay if the argument of ap¬ 
pellant were to be sustained. 

But this Court has long since set at rest any doubt 
as to the principles which are its guide, by the provi¬ 
sion in Rule V, 3: 
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‘‘In no ease will this court decide any point or 
question that was not fairly presented for deri¬ 
sion by the court below * * *” (Italics ours). 

B. Had Objection Been Made it Would Xot Be Re- 
viewabi.e on This Appeal. 

Moreover, appellees submit that objections had they 
been made to the foreclosure decree would have been 
abandoned by appellant’s failure to file a direct ap¬ 
peal therefrom. 

The decree of foreclosure was, of course, an appeal- 
able order (see Code of 1929, Title 18, Sec. 26). 

A case strikingly like the present one is that of 
(’base v. Driver. 92 F. 780, 784, decided in 1899 by the 
Circuit Court of Appeals for the Eighth Circuit, 
wherein the Court said : 

“But a decree which orders a judicial sale of 
specific property, under which the title may pass 
beyond the control of the court, is final; and it 
cannot be reviewed, unless it is challenged by a 
direct appeal from it, although it contains a pro¬ 
vision referring the case to a master to state the 
account between the parties preparatory to the 
application of the proceeds of the sale, and to the 
adjudication of the costs. Hay v. Law. 3 Crunch, 
179: Whiting v. Bank. 13 Pet. 6; Bronson v. Rail¬ 
road Co., 2 Black, 324; Michaud v. Girod. 4 IIow. 
302; Sage v. Railroad Co.. 96 U. S. 712, 714; Bank 
v. Shedd, 121 U. S. 74, 84, S3. And an order which 
absolutely confirms a sale under such a decree is 
equally final, and subject to review by a direct ap¬ 
peal from it. Sage v. Railroad Co., 96 U. S. 712, 
714: Blossom v. Railroad Co., 1 Wall. 655; Buffer- 
field v. Usher, 91 U. S. 246. 

The rule announced by the decisions last cited 
is so indispensable to the protection of the rights 
of litigants, and of the purchasers at judicial 
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sales, and to a wise and just administration of the 
law, that it ought not to be questioned. It* de¬ 
crees of sale and orders of confirmation were sub¬ 
ject to review until the last decrees upon all the 
accountings were entered, the uncertainty of the 
title to be obtained at the sales would deter {jar- 
ties from buying, so that fair prices could not be 
obtained until the final reports upon the last ac¬ 
counts were confirmed; and the courts would be 
compelled to sacrifice the property, or to withhold 
the decrees of sale until all the questions pre¬ 
sented at the accountings were determined. The 
latter course would be impracticable and intoler¬ 
able. It is often of paramount importance to the 
litigants that the property in controversy be con¬ 
verted into money, and that a perfect title to it be 
conveyed, years before the necessary accounting 
between the contestants is completed.” 

The applicable rule is thus stated in S Am. Juris.. 

Title of Appeal and Error, Sec. 922, p. 48S: 

“As a general rule, an appeal or error proceed¬ 
ing from an order or decree subsequent to final 
judgment brings nothing before the reviewing- 
court except the proceedings which follow the 
final determination of the merits. Thus, an ap¬ 
peal from an order confirming a sale cannot be 
used to review the decree of foreclosure, when the 
court below had jurisdiction of the subject-matter 
and of the parties. On an appeal from an order 
ratifying a judicial sale, questions of the jurisdic¬ 
tion of the court to pass the decree and irregu¬ 
larity in the proceedings cannot be reviewed, as 
such questions are matters for consideration on 
appeal from the decree.” 

See also 4 C. J. 688. 

In Turner v. Farmers' Loan and Trust Co.. 106 U. S. 

552, 555, the Supreme Court said: 
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“Further, the final decree necessarily involved, 
and was itself, a judicial determination, as be¬ 
tween the parties, that the suit was one of which 
that court might take cognizance. That decree, 
unmodified and unchallenged by any direct appeal 
therefrom, should, upon this appeal only from the 
order confirming the sale, be deemed conclusive, 
between the parties and their privies, as to all 
matters in issue and by it adjudicated, including 
the questions of jurisdiction now pressed upon 
our attention. * * * In the present case we 

have seen that the appeal is only from the order 
confirming the sale. Appellants elected not to 
appeal from the final decree, although it neces¬ 
sarily involved every question affecting the juris¬ 
diction of the circuit court. That decree is, conse¬ 
quently, not before us for any purpose, except to 
ascertain, from an inspection thereof, whether the 
sale was conducted in conformity with its provi¬ 
sions. 

###*##*>* 

We do not stop to consider whether these objec¬ 
tions find any support in the record, since it is 
sufficient to say that, if any such errors exist, they 
necessarily inhere, some in the final decree of fore¬ 
closure and sale, and others in the orders which 
preceded it. They cannot be examined upon an 
appeal merely from the order confirming the re¬ 
port of sale.” 


See also Central Trust Co. v. Grant Locomotive 
Works, 135 U. S. 207; Condon v. Gray , 6 Mackey (17 
D. C.) 330; Morrison v. Leach , 75 W. Va. 468, 84 S. E. 
177,14 A. L. R. 12,15. 
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('. Tiie Price Bid Was Adequate. 

i Mr. William L. Beale, Vice President and Real Es¬ 
tate Officer of the American Security and Trust Com¬ 
pany, formerly an assistant assessor for the District 
of Columbia and Chairman of the Appraisal Com¬ 
mittee of the Washington Real Estate Board, an out¬ 
standing authority on real estate valuation in the Dis¬ 
trict of Columbia, testified that he had made three ap¬ 
praisals of the Oaklawn Terrace Apartment building, 
that in connection with each appraisal he had inspected 
the property, that lie had cubed the building, and that 
he had considered all elements in arriving at a figure 
of $345,000, which in his opinion represented the fair 
market value of the property. Mr. Beale further 
stated that he considered “the forced sale price of 
$250,000 an adequate price under the circumstances” 
(R. 81, 82). 

Appellant called as a witness David L. Stern, the 
builder of the Oaklawn Terrace, who sold it to appel¬ 
lant and who, for the purposes of such sale only, valued 
the property around $500,000 (R. 86). He stated that, 
without making a complete inspection, in his opinion 
the property was worth 5VL» or 6 times the gross in¬ 
come. On cross examination witness testified that if 
the gross income is $62,000 the value would be around 
$341,000, but that he thought the rents were a little 
low (R. 87). (The gross income for the year ending 
May 31, 1938, was $62,526.40, R. 80.) 

The receiver of the property, William P. Lockwood, 
who has operated the property since May, 1932, (R. 
77), testified that the property was being operated 
close to its maximum efficiency; that the present gas 
stoves were in the apartment when he took charge in 
1932; that the electric refrigerators, heating plant and 
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elevators were part of the original equipment and that 
the building is about seven years old. He stated that 
“either the replacement costs of the refrigerators and 
gas ranges are going to be great or the cost of repair 
will be large” (R. 78). 

Aside from Stern and the receiver Lockwood, no 
other testimony as to value was submitted by appel¬ 
lant except four affidavits, three of which were dated 
in 1036, of purported real estate experts, who are un¬ 
known to counsel for appellees (R. SS to 90). Ap¬ 
pellees submit that this evidence is wholly unreliable 
and should not have been admitted, as the qualifica¬ 
tions of the so-called experts and their method of ar¬ 
riving at value do not appear, and the affiants were 
not subject to cross-examination. 

No qualified real estate expert was called as a wit¬ 
ness by appellant. The highest suggestion of even 
theoretical value at the time of sale, presented in the 
form of an ex parte affidavit (R. 90, 91), was less than 
the amount of the total trust indebtedness on the prop¬ 
erty, prior to Totten’s interest. On the practical ques¬ 
tion of what price, under the circumstances, the prop¬ 
erty should bring at a foreclosure sale—the only ques¬ 
tion with which the Court below was concerned—ap¬ 
pellant offered no evidence of any sort. Nor did he 
attempt to controvert directly the testimony of Mr. 
Beale that the price of $250,000 was adequate under 
the circumstances at a forced sale. 

This is the view of the evidence adopted by the Court 
below, as stated in its opinion (R. 92) as follows: 

“The property has been in litigation for a long, 
long time and something ought to be done. I rea¬ 
lize that the property sold for less than the valua¬ 
tion placed on it by the appraisers. On the other 
hand, I know that on a forced sale under such 
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circumstances as have been disclosed here, it is 
quite usual for property to bring less than what 
it would bring probably as between a purchaser 
who was ready and willing to buy and a seller who 
was ready and willing to sell. * * * 

“Then the testimony of Mr. Beale as to the 
value of the property, $345,000, if I recollect cor¬ 
rectly, but he has testified that $250,000 in such 
circumstances was the proper consideration for 
a sale of this kind. It seems to me that it would 
be highly undesirable to set that sale aside and 
put it up for sale again. There isn’t any evidence 
that I have that justifies the conclusion it would 
bring any more on another sale; so 1 think 1 will 
have to confirm the sale.” 

What were the “circumstances” referred to bv the 

• 

Court and Mr. Beale? It is unfortunate that this 
property has been stigmatized as a “Swartzell, Bheem 
and Hensev property” which, since the bankruptcy 
of that company, implies over-financing and cheap 
construction. The property has been in litigation 
since 1932, involving two foreclosure suits, two sets 
of receivers, and, at the time of sale, two appeals. 
Appellant, the owner of the property in this case, a 
tenacious litigant, deposited with the trustee prior to 
sale, a letter (R. 38, 39) protesting the sale, and the 
legality of the advertisement, and claiming certain of 
the personalty used in the operation of the apartment. 
This letter was read at the sale by appellant’s coun¬ 
sel (R. 33). Counsel for Enoch H. Totten, son of ap¬ 
pellant, at the sale made a statement that his client 
objected to the sale and that the sale was illegal and 
void for various reasons (R. 33). Under these “cir¬ 
cumstances” what prospective purchaser would con¬ 
sider buying, at any price, a Swartzell, Rheem and 
Hensev property and a lawsuit that involved a certain 
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appeal from confirmation and a probable appeal from 
the question of what personalty on the premises passed 
to the purchaser by the sale. 

Only representatives of secured parties could have 
the temerity to bid as much as $250,000. Should this 
sale be upset and a resale ordered, not only is there 
no probability of any better bid, as found by the Court 
below (R. 58), but appellees submit that there is no 
such possibility. Actually a year’s depreciation has 
occurred since the sale, the property has the stigma 
of another appeal, and the Committee would be justi¬ 
fied in making a lower opening bid. 

The Court, in rendering its opinion, above quoted at 
page 35, doubtless had in mind the law as laid down 
in an unbroken line of decisions bv this court begin- 
ning with the case of Anderson v. White, 2 App. D. C. 
408, and including Wright v. Pitts, 62 App. D. C. 217. 
This court has uniformly upheld foreclosure sales at 
figures less and often considerably less than the sup¬ 
posed sound value of the property. This court has 
recognized at least by implication what is common 
knowledge, and that is, that foreclosure sales are likely 
to entail sacrifice in value. 

Tn Anderson v. White the sale was attacked upon 
other grounds in addition to that of inadequacy of 
price. The sale there upheld was of property ap¬ 
praised at $35,000 which was sold for $20,000. 

Tn Insurance Company v. Barker, 17 App. D. C. 205, 
the sale was at $9,500. There was evidence of value 
from $15,000 to $18,000. This Court said (p. 217): 

“It is not necessary to determine the actual 
value of the property; in fact it would be im¬ 
possible to do so. It is sufficient, for present pur¬ 
poses, to say, that, upon a careful examination 
of all the evidence tending to show the founda- 
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tions of the opinions of witnesses, and their means 
of knowledge, our conclusion is that the price ob¬ 
tained is certainly not less than might have been 
expected at a forced sale under ordinary circum¬ 
stances.” 

This Court expressed the view (page 218) that if 
Anderson v. White had been called to the attention 
of the court below, that court would not have upset the 
sale. 

In Whyte v. Spransy. 19 App. D. 0. 450, 459, this 
Court said: 

“It is sea reel v worth while to sav, that the allc- 
gations that the property was offered for sale at 
an unfavorable season of the year and in conse¬ 
quence sold for considerably less than its actual 
value constitute no ground of relief at law. And 
if they had been made the grounds of a bill in 
equity to set aside the sale for illegality or irregu¬ 
larity, or of a cross-bill in this proceeding for the 
same purpose, they would be clearly insufficient 
to entitle the defendants to such relief. Anderson 
v. White, 2 App. D. C. 408.” 

In Smith v. Jackson, 4S App. D. C. 565, property 
mortgaged for $2,700. was sold under a deed of trust 
sale for $491. and resold by the purchaser within a few 
days for $1,400. This Court said (p. 578): 

“The special master found that the price for 
which the property sold was not ‘necessarily in¬ 
adequate in a legal sense.’ It is conceded that the 
price obtained at the resale was a good one. Hav¬ 
ing in mind conditions that obtained, including 
the outstanding tax title, we certainly could not 
find that the price realized at the trustee’s sale 
was so grossly inadequate as to shock the con¬ 
science of the court and furnish a basis for the 
setting aside of the sale.” 
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The decision of this Court in the case last cited was 
reversed by the Supreme Court, but on grounds that 
have nothing to do with the question we are examin¬ 
ing. Jackson v. Smith, 254 U. S. 586. 

In Laic son v. Bailey, 50 App. D. C. 311, this Court, 
citing Anderson v. White, held that inadequacy of 
price was no ground to set aside a sale under a trust 
deed. 

Wright v. Pitts, 62 App. D. C. 217, is a case quite 
similar to the case at bar. This Court said: 

“Appellants also contend that the property was 
sold at the public auction for an unconscionable 
price and that it was inequitable to confirm the 
sale. This contention cannot be sustained. The 
trustee obeyed the terms of the deed of trust in 
tlie matter of advertising the property for sale 
and the sale was made pursuant to the notice. 
There is no charge of fraud in relation to the 
transaction. It is true that the times are unpro- 
pitious for making such sales but such questions 
are committed largely to the discretion of the 
trial court, and the record does not disclose in the 
present case that this discretion was abused.” 

The property foreclosed was the Hamilton Hotel 
under a deed of trust to secure $1,550,000 of first mort¬ 
gage bonds. The property was offered for sale by a 
substituted trustee under the deed of trust at the in¬ 
stance of a bondholders’ committee and the accepted 
bid was for $529,000. 

As bearing upon the comparative alleged inadequacy 
of price, in the Hamilton Hotel sale the selling price 
was 34 per cent of the foreclosed trust, and in the in¬ 
stant case the bid of $250,000, increased by the $25,000 
surplus in the receiver’s hands, will pay to non-deposi¬ 
tors 71 cents on the dollar of the principal of the debt, 
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less expenses to be allowed by the Court below, an 
hmount larger than thev would have received had 
there been no committee and organization of note¬ 
holders. 

The Committee has voluntarily given non-deposi¬ 
tors the right to accept the proceeds of sale or deposit 
and join in the reorganization (R. 60-61, 92-93). The 
bid price should net to non-depositors between 65 and 
71 cents on the dollar, a good return to noteholders 
who wish at this time to get their money from the 
property. On the other hand, the plan of reorganiza¬ 
tion is fair and equitable, as found by the Court below. 
Under the Committee’s preliminary administration, 
non-depositors will receive a substantial return of 
their investment and depositors have been presented 
with a good and workable plan of reorganization. The 
second trust holder and the equity owner, the appel¬ 
lant, are not recognized in the reorganization, as it is 
apparent that there is no value above the amount of 
the first trust. It is submitted that the Committee in 
its bidding and plan has done equity and justice to 
all parties who have any actual interest in the prop¬ 
erty. 


D. AlM’EI.l.ANT *S INTEREST IS SUBORDINATE TO A $400,000 
Trust Indebtedness and He. Therefore. Has No 
Standing to Urge Inadequacy of the $250,000 
Sale Price. 


Appellant’s equity in the property is subordinate to 
a first trust of $3S4,500, with interest at 6 per cent 
which calculated for only one year amounts to $23,070. 
(R. 58), and a second trust on which there is a balance 
due of $18,403.46 (R. 5, 17), with interest, or a total 
indebtedness a minimum calculation of which is $425,- 
973.46. Crediting against this amount the accumulated 
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funds in the hands of the receiver amounting to $25,395 
(R. 79), appellant's interest is subordinate to an in¬ 
debtedness of $400,578.46, plus interest on the second 
trust. 

Appellant therefore has no interest in the sale price 
until it can be shown that the property will bring a 
price at foreclosure in excess of $400,000; only the 
minority noteholders who have not deposited their 
notes in order to join the purchase of the property have 
any interest to protect with respect to alleged inade¬ 
quacy of the $250,000 foreclosure sale price. 

The appellant conceded in the court below that there 
would be a deficiency on the first trust (R. 69, 70). If 
the equity of appellant in the property had been of 
value, this extensive litigation w r ould long ago have 
been ended by refinancing. The appellant has no stand¬ 
ing to assert any alleged rights of minority note¬ 
holders. The appellant seems, therefore, to be seek¬ 
ing by obstructing the appellees to gain some undis¬ 
closed advantage not based on any legal or equitable 
right of appellant. 

It should be highly persuasive to this Court that 
after notices of sale v’ere mailed by the trustee to all 
noteholders (R. 31-32), not one of them is presenting 
an objection. It is a most extraordinary accomplish¬ 
ment that depositing noteholders are satisfied with 
the plan of reorganization and non-depositing note¬ 
holders are satisfied with their distributive share of 
the proceeds of sale. 

III. “Respective Equities”. 

Under the foregoing heading, counsel for appellant 
(brief, pp. 21 et seq.) claims superior equities for his 
client. He would even blame appellees for their “de- 


lav” in foreclosing Totten’s interest in the property! 
We do not suppose counsel intends this argument se¬ 
riously, unless he has overlooked the two prior ap¬ 
peals of Totten, then represented by other counsel. 
For discussion of the “respective equities,” we do no 
more than refer to the facts found by this Court on 
two prior occasions (Totten v. Harloive, 66 App. D. C. 
373, Totten v. ffarlowe, 67 App. D. C. 132). 

CONCLUSION. 

On this third appeal, appellant Totten,—after re¬ 
newing one objection which was settled against him on 
the second appeal,—raises only one new objection, 
namely,—the objection to the confirmation of sale, in 
which he has no apparent financial interest. It is sub¬ 
mitted that his true interest in attempting to upset 
confirmation of the sale is solelv that of further delav, 
and that it is a fair inference that the ordering of a 
resale by this Court would result in yet a fourth ap¬ 
peal. It is respectfully submitted that the appellees 
are entitled to collect the debt owing to them since 
October, 1932, without further delay, and that on the 
facts, on the law and on principles of abstract justice, 
the decree below was correct and should be affirmed. 

Paul E. Lesh, 

B. Woodruff Weaver, 
Stanton C. Peelle, Jr., 
Attorneys for Appellees . 

Peelle, Lesh, Drain & Barnard, 

Of Counsel. 
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IN THE 


United States Court of Appeals for the 
District of Columbia 


October Term, 1938 


No. 7268. 


HOWE TOTTEN, 

Appellant, 

v. 

JOHN C. HARLOWE and ELVA D. HARLOWE, 
RALPH P. BARNARD, et al 


REPLY BRIEF FOR APPELLANT. 


Scope of Discussion. 

This brief will be confined to analyzing the conten¬ 
tions advanced in the Brief of Appellees, and to 
answering briefly such of those contentions as are not 
fully discussed in the Appellant’s Brief heretofore 
filed. 


Appellees’ Contentions. 

In their “Statement of Facts” appellees state no 
objection to or disagreement with the statement con- 
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tained in the appellant’s brief, but seek to emphasize 
the length of time this litigation has been pending, 
to blame the delay solely on appellant’s alleged “ob- 
struetiveness”, and to charge that the present appeal 
is but another effort to delay the appellees. A state¬ 
ment of the delays chargeable to appellees appears 
in the Brief for Appellant heretofore filed, pp. 23-25, 
and no fact there stated is controverted by appellee’s 
brief. Further reference to these facts, and to other 
facts bearing on the same matter, will be hereinafter 
made. 

The only new contention of fact made by appellees 
is the suggestion that “interest which has accrued and 
will continue to accrue until final settlement will con¬ 
sume most if not all of the funds in the hands of the 
receiver.” The same contention is advanced in the 
legal argument, in Appellees’ Brief (pp. 11 and 12), 
to support the contention that the first question pre¬ 
sented by appellant is moot. This is palpably absurd 
for two reasons; first, the receiver is still operating the 
pi+opertv pending this appeal, and the past history 
of the receivership shows that the revenues exceed 
current interest by something like fifty percent, so that 
the net profits in the hands of the receiver, after pay¬ 
ment of all interest, will certainly be a great deal more 
when this appeal is decided than they were when it was 
taken; and secondly, if appellees are successful here 
and the sale to the noteholders’ committee is affirmed, 
the noteholders will be the owners of the property as of 
the time of sale and will take the entire income there¬ 
after accrued as proprietors rather than merely a part 
of that income, in the form of interest, as creditors. 
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This appears to be the first time in seven years’ litiga¬ 
tion that appellees have failed to appreciate the advan¬ 
tages accruing to them from prolongation of the pro¬ 
ceedings. 

In respect to matters of law, Appellees’ Brief is 
largely negative. The first contention is that the ques¬ 
tion presented by appellant as to the disposition of the 
surplus rents is concluded by prior decision of this 
Court in a former appeal (67 App. D. C. 132) and can¬ 
not, under the doctrine of “Law of the Case”, be fur¬ 
ther considered bv this Court. The onlv further ariru- 

• » >• 

ment on this phase of the appeal consists of (1) a 
highlv involved and labored effort to show that the 
Supreme Court did not mean what it said in the case 
chiefly relied on by appellant, (Freedman's v. Shep¬ 
herd, 127 U. S. 494) and (2) citation of cases not in 
point, the doctrine of some of which this court refused 
to adopt in the prior appeal in this case. 

On the second phase of this appeal, which attacks 
the sale confirmed by the decree appealed from, ap¬ 
pellees again urge that appellant’s contentions cannot 
be considered by this Court, first, because the terms 
of sale were settled by the decree ordering the sale, 
and cannot be attacked on appeal from the decree con¬ 
firming the sale, and secondly, because, they say, ap¬ 
pellant has no interest in the price realized upon the 
sale. Appellees further contend that the sale price 
was not inadequate, although only about 70% of the 
lowest appraisal of fair value, and cite several deci¬ 
sions of this court, none of which, however, involved 
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property with actual demonstrated annual net earn¬ 
ing of more than twelve per cent of the sale price. 

Finally, appellees laugh off appellant's claim of 
superior equities and the suggestion that any delays 
are chargeable to appellees; and conclude by request¬ 
ing affirmance on the ground that appellant’s only 
interest is in further delay, and that reversal now 
would merely result in another appeal later. 

APPELLANTS REPLY. 

1. Appellant’s claim to the surplus rents in the 
hands of the receiver was not concluded by the former 
appeal. 

The actual question presented to and decided by 
this Court on the former appeal is stated on page 9 
of the Brief for Appellant heretofore filed. In addi¬ 
tion to what is there said, it may be pointed out that 
the “Law of the Case’’ doctrine is not at the present 
time in great favor; it has been expressly abolished 
or modified bv statute or constitutional amendment in 
many states (see note 34 LRA 347), and restricted by 
judicial decision in others. In this jurisdiction, the 
strict doctrine stated in the earlier cases no longer 
appears to be in force, as indicated by this Court in 
Davis v. Davis, 68 App. D. C. 240, following the deci¬ 
sion of the Supreme Court in Messinger v. Anderson, 
225 U. S. 436. 

Quotations from the briefs filed on the former ap¬ 
peal and from appellant’s petition for certiorari, pur¬ 
porting to show the interpretation then put by other 
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counsel on the effect of the ruling sustaining the re¬ 
ceivership, can certainly not bind this Court more 
strongly than its own decision. 

In closing their discussion of this point, appellees’ 
counsel in their brief state that “appellant has neces¬ 
sarily refrained from attempting to argue the con¬ 
trary" of the proposition that the appointment of a 
receiver would have been to no purpose if it did not 
result in the application of all the rents to the defi¬ 
ciency remaining after sale. 

If appellant's brief could be construed to leave any 
doubt as to appellant's position on this question, that 
position is as follows: 

This Court affirmed the appointment of a receiver 
on the express ground that the threatened loss (to the 
noteholders) inevitable in the delay in foreclosure 
constituted waste. The only elements of loss which 
appellant’s counsel can perceive are (1) depreciation 
in the value of the property securing the principal 
debt; (2) non-payment of interest; and (3) accumula¬ 
tion of taxes or other prior charges against the prop¬ 
erty. The receivership has fully and effectively pro¬ 
tected the noteholders against all of those elements 
of loss. There was also accumulated in the hands of 
the receiver prior to sale an actual net profit from 
rentals of $25,000, which is the subject matter of the 
controversy now before the Court. Appellant most 
emphatically disputes the suggestion of appellees’ 
brief that if this fund be not awarded to the note- 
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holders the receivership will have been meaningless 
and there would have been no object in creating it. 

2. No decision of this Court or of the Supreme 
Court requires the application of receivership earn¬ 
ings in excess of interest requirements to the princi¬ 
pal amount of the secured debt, where the equitable 
owner is not liable for the debt. 

Appellees contend that the application made by the 
Court below of the surplus rents to the principal debt 
is settled law in this jurisdiction. They cite no author¬ 
ity for this proposition except decisions already cited 
in appellant’s brief, which decisions they undertake 
to construe as going far beyond what they actually 
decided. 

The case of Freedman’s Company v. Shepherd, 127 
U. S. 494, they attempt to distinguish on the single 
ground that the receiver in that case was not appointed 
in aid of a foreclosure, as the cross-bill on which the 
receiver was appointed did not ask for a sale by the 
Court. This distinction does not appear to be suffi¬ 
cient reason for ignoring the plain language of the 
Court's decision in that case, which was quoted in ap¬ 
pellant's brief. The receiver was there appointed on 
the application of the mortgagee to preserve the prop¬ 
erty pending the outcome of litigation concerning title 
to the property. The elements of threatened loss from 
that delay cannot be differentiated from the elements 
of threatened loss which this Court held to justify the 
appointment of the receiver in the instant case; and it 
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is submitted that the fact that the mortgagee there 
preferred to proceed with a trustees sale rather than a 
judicial sale affords no logical basis for different dis¬ 
position of the rents. The fundamental theory of 
appellees' contention is that a receiver appointed in 
aid of a mortgage foreclosure by court sale occupies 
a different title than a receiver appointed in any other 
situation. This theorv is flatlv in conflict with the lan- 
guage of the Supreme Court in the Freedman’s case, 
and also with the decision in Grant v. Phoenix, 106 
U. S. 429, which was a case of a receiver appointed on 
the application of a mortgagee in a suit brought speci¬ 
fically for foreclosure by the Court. 

The only cases lending any support to this theory 
of appellees are those from jurisdictions which do not 
require a showing of waste to justify receivership, and 
it is conceded by appellees in their brief (page 24) that 
the authorities which thev cite “would not srenerallv be 
followed in those states which adhere to a strict re¬ 
quirement of a showing of ‘waste’.’’ They argue, 
however, that this Court in its former decision in this 
case did not adhere to the requirement of waste. This 
contention is not borne out by the language of this 
Court’s opinion. Appellees on that appeal cited the 
same authorities and made the same contention that 
waste is not essential; but the Court, after noting the 
“wide diversity of opinion’’ as to the grounds justi¬ 
fying receivership, pointedly failed to approve the 
“equitable lien” doctrine, and affirmed the appoint¬ 
ment of the receiver in this case on the express ground 
that the facts found did constitute waste. 
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Appellees further contend that appellant’s inter¬ 
pretation of the Freedman’s case is contrary to the 
later decision of the Supreme Court in Shepherd v. 
Pepper, 133 V. S. 62G. As pointed out in appellant’s 
former brief, in the latter case the owner of the equity, 
whose possession was ousted by the receiver, was the 
original maker of the mortgage notes and was person¬ 
ally liable for the deficiency remaining after sale. Ap¬ 
pellees seek to avoid the distinguishing effect of these 
facts by pointing out that the owner had, as in the 
Freedman’s case, assigned the rents to creditors prior 
to the foreclosure, and that if this appellant's conten¬ 
tion is correct the rents would have gone to these 
creditors rather than to the mortgagee. The fact is 
that the reports of that case do not show that the 
creditors asserted any independent claim to the rents 
under their assignments, but indicate that they were 
represented by the same counsel as Shepherd, the 
debtor, and apparently rested their case on his claim. 

Furthermore, it appears from the opinion in that 
case that one point stressed by the complainant, and 
not controverted, was the fact that the gross rents of 
the property involved were far short of the interest 
requirement on the mortgage. It is therefore clear 
that the final result of that case was that the rents 
collected by the receiver and awarded to the mortgagee 
were necessarily less than the amount of interest ac¬ 
crued pending the sale, and the decision is therefore 
not necessarily controlling on the question presented 
by the instant appeal. 
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The statement in the opinion of the General Term in 
Pepper v. Shepherd, 4 Mackey, 269, 279, that rents col¬ 
lected by a receiver would be applied by that Court to 
reduce a deficiency on foreclosure, until reversed by 
some higher power, is of no weight as against the Su¬ 
preme Court’s decision in the Freedman's case, as 
that decision was rendered three years after the Pep¬ 
per case was before the General term, and was a de¬ 
cision of “a higher power’’. Other rulings of the Court 
below in other cases, referred to in appellees’ brief, 
have no binding force in this Court, and are not before 
this Court, and it cannot be determined whether they 
involved the same state of facts as presented here. 

Hitz v. Jenks, 123 U. S. 297, referred to by appel¬ 
lees, has been fully distinguished in appellant's brief, 
p. 19. It may be added, however, that the appellant in 
that case after uniform lack of success in litigating the 
same case through three courts for twenty-four years, 
eventually recovered the property involved, by the 
decision of the Supreme Court in Hitz v. Jenks, 185 U. 
S. 155. From this instance appellant is encouraged in 
the hope that his two prior unsuccessful appeals in 
this case do not ipso facto require that he be given no 
further consideration here, as appellees seem to sug¬ 
gest. 


3. Appellees have been fully protected in all the 
rights to which they were entitled. 

Appellees state as their fourth proposition (appel¬ 
lees’ brief, p. 21): “D. Equity will protect an inade- 
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quately secured mortgagee from loss growing out of 
diversion of rents when this is threatened by obstruc¬ 
tion of the Foreclosure Sale.” 

The correctness of this proposition, which is sub¬ 
stantially what was decided by this Court in the former 
appeal in this case, is conceded—subject to interpreta¬ 
tion of the scope of “Loss growing out of diversion of 
rents.” As hereinbefore stated, appellant’s conten¬ 
tion is that the preservation of the property in good 
order, payment of taxes and costs of operation, and 
payment of interest at the full contract rate on the 
whole of the debt, has fully and completely prevented 
any loss which might have been occasioned if no re¬ 
ceiver had been appointed. 

Appellant further submits that none of the cases cit¬ 
ed by appellees’ counsel in this section of their brief 
cover the specific proposition now before the Court, and 
that all of them, except those based upon the “equita¬ 
ble lien” theory of receivership which this’ Court refus¬ 
ed to adopt, are consistent with appellant's contention. 
Even the rule that a second mortgagee who obtains 
the appointment of a receiver is entitled to rents as 
against a prior mortgagee can be justified, under the 
maxim “equity aids the diligent,” without inconsist¬ 
ency with the general doctrine that the possession of a 
receiver is that of the Court, and will ultimately benefit 
whatever party may be found to be equitably entitled 
to the fruits thereof. 
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4. The question of the propriety of the sale is prop¬ 
erly before this Court. 

Appellees contend in substance that as the terms of 
the sale were prescribed by the decree of foreclosure, 
and no appeal was taken from that decree, the pro¬ 
priety of those terms cannot now be attacked. 

It is conceded that insofar as the foreclosure decree 
determined the facts justifying the sale, and the juris¬ 
diction of the Court, it could only be attacked by a 
direct appeal from that decree. But it is submitted 
that the cases cited by appellees go no further than 
that, and that none of them hold that the terms of a 
sale ordered to be made subject to approval by the 
Court cannot be questioned on appeal from a subse¬ 
quent decree approving the particular sale made on 
those terms and directing its consummation. As a 
matter of fact, the terms of sale have a necessary and 
inevitable bearing upon the result of the sale, and 
should certainly be one of the factors considered in de¬ 
termining whether or not the sale should be confirmed. 
In addition to this, it would appear that the reasonable¬ 
ness of the terms of sale can be much more definitely 
determined after the sale than before. Had appellant 
appealed from the foreclosure decree on the ground 
now asserted, that the requirement of a large cash de¬ 
posit from every prospective bidder 24 hours before 
sale was unreasonable and discriminatory, the effect 
of this provision to discourage bidding would have 
been largely a matter of speculation and conjecture. 
YvTien the sale was reported to the Court and the ques¬ 
tion of confirmation was presented that effect was a 
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definite fact: not a single bidder other than the note¬ 
holders’ committee, had qualified. It is respectfully 
submitted that this Court is now in a much better posi¬ 
tion to determine the reasonableness of that require¬ 
ment than it would have been on an appeal from the 
foreclosure decree. It may even be possible that this 
C6urt would have refused to consider an appeal on that 
ground alone, for the very reason above suggested: 
that the terms of sale were not final until a sale was 
confirmed. 

The single authority cited by appellees in support of 
the cash deposit requirement (Tracy on Corporate 
Foreclosures, quoted on p. 29, appellees’ brief) is 
squarely in support of appellant’s contention, that 
sales of this type are, so far as the representatives of 
the noteholders are concerned and can control them, 
designed to be but a step in some general plan of re¬ 
organization for their own benefit, and are neither in¬ 
tended nor designed to be for the proper legal end of 
realizing the best price possible for the property. No 
statutory or judicial authority for such a requirement 
is cited, and appellant submits that there is none in 
this jurisdiction. 

5. The sale to the noteholders’ committee for $250,- 
000 under all the circumstances of this case should not 
be confirmed. 

The lowest appraisal of fair market value of the 
property by appellees’ own expert was $345,000. Ap¬ 
pellees stress the point that this expert also stated the 
opinion that the $250,000 bid was an adequate forced 
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sale price under the circumstances. It is submitted 
that this latter opinion was merely the conclusion of 
the witness on a matter as to which it was the duty of 
the Court to reach its own conclusion. 

Appellees cite a number of decisions of this Court 
approving sales at even greater disparity between the 
sale price and appraised value. In none of those cases, 
however, does it appear that the Court had before it 
the situation shown by the record in this case, where 
the secured creditors bought in the property at a sale 
at which there was no competitive bidding, under an 
order which tended to discourage if not eliminate the 
prospect of competitive bidding, for a price amount¬ 
ing to just about six times the demonstrated current 
net annual earnings of the property. In this connec¬ 
tion, appellant’s counsel feel that it is not improper to 
state for the information of the Court that on Septem¬ 
ber 14, 1939, the receiver filed in the Court below a 
motion to increase the penalty of his bond, stating to 
the Court that he held as of that date the sum of 
$66,678.77 after payment of operating charges, and 
that additional income is accumulating in his hands 
at the rate of approximately $3,300 per month, net. 
This it will be seen is just about sixteen per cent an¬ 
nually on the $250,000 bid. 

It is of course not contended that the law of the Dis¬ 
trict of Columbia makes a secured creditor who buys in 
his security at a sale under a deed of trust accountable 
for the market value of the property. It is neverthe¬ 
less true that the trend of present day thought, as ex- 


14 


amplified in a number of State statutes, is towards the 
imposition of some restrictions upon the rights of 
mortgage creditors, and it is submitted that the above 
facts sufficiently distinguish the instant case from prior 
cases in this Court to justify this Court in refusing to 
sanction this sale without overruling any prior de¬ 
cisions. It may be added that in at least some juris¬ 
dictions where common law mortgages are still in 
vogue a mortgagee who takes the property under strict 
foreclosure is required to take it at its actual fair value. 
For example, in Desiderio v. Iadonisi, 115 Conn. 652, 
163 At. 254, 88 A. L. R. 1349, rents collected by a re¬ 
ceiver in a strict foreclosure of a mortgage were order¬ 
ed paid to a junior mortgagee, upon a finding that the 
value of the property was fully equal to the amount of 
the first mortgage debt. 

6. There are substantial equities in favor of appel¬ 
lant. 

Appellees express inability to take seriously the ar¬ 
gument advanced in appellant’s brief as to the respec¬ 
tive equities of the parties. The facts pointed out in 
that portion of appellant’s brief are matters of record. 

In addition, reference to the previous Records in 
this Court in this litigation (Records Nos. 6675 and 
6782), will show the following further facts: 

On November 1,1932, two days after maturity of the 
secured debt, certain noteholders, including appellees 
Harlowe, filed suit in the Court below asking for the 
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appointment of a receiver and for a judicial foreclos¬ 
ure, “if and when the same shall be deemed to be to the 
best interests of the parties hereto”. The plaintiffs 
in that suit were holders of an aggregate amount of 
approximately $88,000 of the $385,000 of notes out¬ 
standing. Ten separate attorneys or firms represented 
the several plaintiffs. (Record 6675, pp. 1-12.) 

Two years later, October 4, 1934, the plaintiffs ask¬ 
ed leave to amend their bill to pray for substitution 
of trustees under the deed of trust, (Record 6675, p. 
15) although substitute trustees had been appointed 
by the Court in a prior proceeding in 1931, which ap¬ 
pointment was held by this Court to be valid. (Totten 
v. Harlowe, 66 App. D. 0. 373.) 

On September 23, 1935, nearly three years after the 
suit was filed, a noteholders’ committee of five, three 
members of which were of counsel for one or more of 
the original plaintiffs, moved the Court for leave to 
intervene, alleging that they represented holders of 
$276,000, or 72 per cent of the $385,000 of notes. (Rec¬ 
ord 6675, pp. 31, 33.) On the same date (Record 6675, 
p. 31) plaintiffs filed a motion for leave to amend the 
original bill to allege default, on October 30, 1932, in 
payment of the principal amount of the debt, the orig¬ 
inal bill having alleged no default except in the pay¬ 
ment of taxes. 

On the day that the intervening petition of the com¬ 
mittee was filed, October 9,1935, an order pro confesso 
was taken against two defendants who had not an¬ 
swered. (Record 6675, p. 34.) 
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Leave to amend the bill as requested was twice de¬ 
nied, by two judges of the lower Court. (Record 6675, 
pp. 35 and 37.) The default in taxes having been cured, 
and all interest paid, the bill was dismissed on Novem¬ 
ber 27, 1935, except as to the prayer of the amended 
bill for substitution of trustees, the Court below ruling 
that the prior substitution had been invalid. It was 
from this portion of the decree that the first of appel¬ 
lant’s so-called “obstructive” appeals was taken. 
Upon that appeal this Court agreed with appellant’s 
contention that the first substitution of trustees had 
been valid, but affirmed the decree as harmless error, 
the same trustees having been appointed by it. 

Before that appeal had even been docketed in this 
Court, the question had been made moot by the action 
of the appellees Harlowe, who on January 10, 1936, 
filed their bill in the instant case asking for receiver¬ 
ship and judicial foreclosure. From the order appoint¬ 
ing the receiver the second appeal was taken. While 
the appellant was unsuccessful, it cannot be denied that 
the questions presented were substantial, as shown 
both by the opinion of this Court (Totten v. Harlowe, 
67 App. D. C. 132) and by the fact appearing from the 
record (Record 6782) that the able judge in'the Court 
below heard argument on five different occasions, for 
a total of eleven and three-quarter hours, and held 
the motion for receivership under consideration for a 
month before finally granting the receivership. 

1 Appellant submits that the above facts fail to sup¬ 
port the charge that he has sought to delay and ob- 
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struct appellees in the enforcement of their rights- It 
is further suggested that it is a fair inference that the 
complaining noteholders who filed the first suit did not 
want an immediate sale of the property, but wanted 
to control the situation by receivership until the note¬ 
holders ’ committee could be organized and until a sub¬ 
stantial majority of the notes should have been de¬ 
posited with it. It is also suggested that the present 
record fails to show the exertion of great diligence to 
obtain an early sale; a fact perhaps explainable on the 
ground that by the time the sale was finally made the 
committee had increased its representation to 86 per 
cent of the outstanding notes, which naturally reduced 
the amount of cash required to pay off non-depositing 
noteholders, while at the same time increasing the sm 
plus funds in the receiver’s hands 'which will no doubt 
be devoted to that purpose if the decree of the Court 
below be affirmed. 

Finally, it will be noted that appellees’ brief fails to 
mention the failure to proceed against Stern, the maker 
of the notes. As pointed out in appellant’s former 
brief, the record contains no evidence sufficient to sus¬ 
tain the allegation that Stern was insolvent; it has 
never even been alleged that he was insolvent before 
the second suit was filed, three years after the notes 
matured; the bill of complaint in the first suit prayed 
for a deficiency decree against him, but the bill in the 
present case did not, and none was taken, despite the 
provisions of Title 25, Section 206, D. C. Code, even 
though he w^as named as a defendant; and his affidavit, 
prepared by counsel for appellees, which is the only evi- 
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dence in the record concerning him, indicates that the 
only interest taken in him by counsel for appellees was 
in getting his assistance in establishing his insolvency 
as one of the grounds of receivership. While this Court 
in affirming the appointment of the receiver assumed 
the insolvency of the maker, the Court below not only 
did not find that he was insolvent, but ruled specifically 
‘‘that the bill of complaint showed that the Statute of 
Limitations was a defense to an action on the notes in¬ 
sofar as David L. Stern was concerned and that the 
plaintiffs could not get a judgment against anybody for 
a deficiency and the Court concluded that it was there¬ 
fore unimportant whether said Stern was solvent or 
insolvent.” (Record 6782, p. 56.) Appellees have thus 
succeeded in this case in establishing the novel propo¬ 
sition that by allowing the Statute of Limitations to 
run against the maker of a mortgage note, the holder 
of the note may avoid the necessity of proving insol¬ 
vency of the maker as a ground of receivership. The 
abstract correctness of that proposition is not now be¬ 
fore the Court; but it is submitted that the uncontro- 
^ verted failhre of appellees to take any effective steps 
| . to enforcer* fly? 'personal liability of Stern, although 
they have from the beginning claimed that a deficiency 
was inevitable, is a factor to be given some weight in 
determining the equitable rights of the parties, upon 
which, appellant submits, the disposition of the net 
rents in controversy depends. 

Respectfully submitted, 

LEO P. HARLOW, 
MARSHALL H. LYNN, 
Counsel for Appellant. 




